United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the 

District of Columbia 


APRIL TERM, 1937 

No. 7014 


MILO HASTINGS AND JAMES MANtfl 

(X)MPAN V, A P PELLANTS, 



a 

b 


CONWAY P. COE, COMMISSIONER OF PATENTS 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 











United States Court of Appeals fdr the 

District of Columbia 

APRIL TERM, 1937 

I 

No. 7014 

" i 

| 

i 

MILO HASTINGS AND JAMES MANUFACTURING 

COMPANY, APPELLANTS, j 

i 

VS. 

CONWAY P. COE, COMMISSIONER OF PATENTS, 

APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED SPATES 
FOR THE DISTRICT OF COLUMBIA. 


INDEX. 

Original Print 


Caption. a 1 

Bill of complaint for issuance of letters patent. j 1 1 

Exhibit A—Petition for Letters Patent . 3.9 16 

“ B—Assignment. 22 19 

“ C—Petition to revive and reconsider. 25 21 

“ D—Affidavit of Milo Hastings in support of revival 

petition and application for rehearing and redetermination £7 22 

Exhibit E—Affidavit of Walter B. Davis . 32 26 

“ F—Affidavit of Rowan A. Greer . 35 28 

‘ ‘ G—Affidavit of Halbert P. Brown . 39 31 

“ H—Affidavit of Edgar Chambless . 43 34 

“ I—Affidavit of O. O. Hastings . 46 36 

“ J—Petition to revive . 48 38 


K—Certified copy of file wrapper, contents and draw- 


Prbss of Byron S. Adams. Washington. D. C. 

















INDEX CONTINUED. 


Original Print 


Examiner's statement May 26, 1911 . 58 40 

“ “ July 15, 1911 . 60 50 

“ “ Aug. 14, 1911 . 63 53 

“ “ June 25, 1912 . 69 57 

Appeal to Board of Examiners-in-Chief . 70 58 

Examiner’s Statement July 18, 1912. 71 58 

Decision of Examiners-in-Chief . 82 67 

Motion to dismiss . S8 70 

Order granting motion to dismiss, appeal noted and bond for 

costs on appeal fixed . 90 74 

Memorandum: $50 deposited in lieu of bond on appeal. 91 75 

Plaintiffs’ assignment of errors . 92 75 

Plaintiffs’ praecipe . 97 78 

Clerk’s certificate . 99 79 


















United States Court of Appeals for the 

District of Columbia 


a In the District Court of the United States 

for the District of Columbia 

! 

No. 61051 In Equity 

Milo Hastings and James Manufacturing Company, 

Plaintiffs , j 

v. 

Conway P. Coe, Commissioner of Patents, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia|, at the 
City of Washington, in said District, at thje times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— j 

1 Bill of Complaint for Issuance of Letters Patent 

Filed March 28,1936 j 

Supreme Court of the District of Columbia! 

In Equity No. 61051 


Milo Hastings and James Manufacturing Company, Fort 

Atkinson Wisconsin Plaintiffs , 

v. 

Conway P. Coe, Commissioner of Patents, Defendcmt. 

Plaintiffs for their Bill of Complaint say that they are 
informed and believe, and, therefore aver as follows: 

1. The plaintiff, Milo Hastings, is a citizen of the United 
States residing at Tarrvtown, 'Westchester County, New 
York; and the plaintiff, James Manufacturing Comjpany, is 
a corporation organized and existing under the lawis of the 
state of Wisconsin, and a citizen of the United Stages, hav- 
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ing a regular and established place of business at 104 West 
Milwaukee Avenue, Fort Atkinson, Jefferson County, Wis¬ 
consin. 

2. The defendant, Conway P. Coe, is Commissioner of 
Patents of the United States with an official residence in 
the District of Columbia. 

3 . This is a suit arising under the patent laws of the 
United States and specifically under Section 4915 of the 
Revised Statutes, now Title 35, Section 63, U. S. C. A., and 
also pursuant to the procedure prescribed and sustained 
in the decision of the Supreme Court of the United States 
in the case of Maurice Gandy v. H. M. Teller and E. M. 
Marble, reported in 122 U. S. 432. 

4 . That Milo Hastings, one of the plaintiffs, prior 
2 to May 3rd, 1911, was the true, original, first and sole 
inventor of new and useful improvements in Hatch¬ 
ery for the Eggs of Domestic Fowl, which were not known 
or used bv others in this countrv before his invention or 

* I * 

discovery thereof, and were not patented or described in any 
printed publication in this or any foreign country before 
his invention or discoverv thereof, or more than two vears 
prior to his application hereinafter referred to, and were 
not in public use or on sale in this country for more than 
two years prior to such application, were not abandoned, 
and were not patented in any foreign country more than 
twelve months prior to the filing of the said application in 
the United States. 

3 . That said Milo Hastings, being entitled to Letters Pat¬ 
ent of the United States for said improvements under the 
provisions of the statutes of the United States (R. S. 4886, 
now Sec. 31 of Title 35, U. S. C. A.) tiled an application in 
due and proper form with the Commissioner of Patents of 
the United States for Letters Patent for said improvements, 
a copy of said application being hereto annexed and marked 
“Exhibit A”. Said application complied with the statutes 
and rules in such cases made and provided and was filed in 
the United States Patent Office on May 3rd, 1911, and was 
given Serial Xo. 624,885. 

6. The application as originally filed contained one claim. 
This claim was finally rejected July 15, 1911, by the Pri¬ 
mary Examiner, and then the present claim in the applica¬ 
tion was substituted for purposes of appeal. The rejection 
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i 

was based on the citation of the patent to Hawkins, No. 
725,079, April 14th, 1903, for an 4 ‘Electric Car” (means for 
heating it), and the patent to Osborne, No. 886,32p, April 
28, 1908, for “Heating and Ventilating Apparatus.” 
3 7. The claim which was substituted for purposes of 

appeal reads: 

“A hatchery for eggs embodying an incubating chamber 
adapted for the reception of superposed trays for eggs to 
be incubated, whereby said eggs will be arranged iji layers 
one above the other, means for effecting a distribution of 
air uniformly to the eggs in the chamber, means fpr heat¬ 
ing the air, and mechanically operated means for forcing 
a uniform circulation of air through all parts of thy cham¬ 
ber and past the heater, whereby convexion currents will 
be eliminated, temperature and gaseous stratification of 
the air in the chamber overcome, and the eggs subjected to 
the influence of air of the same temperature and composi¬ 
tion.” | 

7a. In support of the patentability of the above claim ap¬ 
plicant filed with the Primary Examiner in the Patent Of¬ 
fice the following, among other appropriate grounds, which 
we adopt as pertinent averments: 

“It is well known that eggs during the proces$ of in¬ 
cubation exert a verv marked influence on the air suirround- 

* 

ing them, as the temperature of the eggs themselves varies 
in accordance with the stage of their development jand the 
gaseous emanations tend to produce vitiated conditions 
which exert a marked influence upon the eggs theihselves, 
and especially upon adjacent eggs, if the eggs are at differ¬ 
ent stages of their development. The eggs themselyes thus 
produce both temperature and gaseous stratificatiohs of the 
air in the chamber, but this is easilv overcome in ia small 

incubator bv ordinarv convexion currents such as j are set 
* *- 

up by the heater or by the temperature of the eggjs them¬ 
selves, but in a large hatchery where many hundreds, and 
even thousands, of eggs are being continually advanced in 
the process of incubation the ordinary means for causing 
the circulation of air bv convexion currents through and in 
the incubating chamber has been demonstrated as being 
totally inadequate, and this is believed to be one of the 
principal reasons why, up to the present time, hatcheries 
of large capacity have proven to be practical failures, ex- 
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cept, perhaps, in a few isolated instances, where natural 
temperature and moisture conditions of the whole atmos¬ 
phere have been exceptionally favorable. Applicant’s in¬ 
vention, on the other hand, provides a means whereby suc¬ 
cess is practically assured, regardless of the location of the 
hatchery, and such success is believed to be due to the fact 
that, he ha§ by a painstaking and very costly series of ex¬ 
periments discovered that the temperature and gaseous 
stratification in the incubating chamber must be overcome 
bv a mechanicallv forced circulation of the air which will 

v * 

insure a correct and uniform influence of the air upon all 
of the eggs in the incubating chamber, and this 
4 forced circulation must be such as to overcome the 
counteracting influence of the eggs upon the air when 
said eggs are in the different stages of incubation. This 
feature has seemingly never been effectually worked out by 
investigators along this line prior to applicant, and it seems 
to the attorneys to present all of the characteristics of a 
patentable invention of the highest order. The fact that 
air both heated and cooled has been forced into and through 
apartments and vehicles, such as railway cars, etc., does not 
suggest the idea of overcoming the difficulties encountered 
in the practical operation of incubators of large capacity, 
especially as the conditions which exist in such hatcheries 
have not heretofore been adequately understood, and the 
remedies for the conditions as applied to incubators of 
small capacity were totally inadequate/’ (Applicant’s 
amendment of May 24, 1912—Pages 274-5-6 of Exhibit K) 

7b. In disregard of any rational and meritorious official 
action on the above presentation of the Hastings Applica¬ 
tion by amendment, the Primary Examiner replied in the 
official action of June 25, 1912, as follows: 

“In response to the communication filed May 24, 1912. 

The claim presented by the amendment of the above date 
has been entered for the purposes of appeal. It is consid¬ 
ered that the references of record are anticipations of this 
claim and the case stands under the final rejection of July 
15, 1911.” (Paper No. 9 of Filewrapper, Page numbered 
277 of Exhibit K) 

<9. An appeal from said final rejection of the Primary Ex¬ 
aminer of July 15, 1911, just above mentioned, was duly 
prosecuted to the Examiners-in-Chief in the United States 
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Patent Office, on the basis of the substitute claim quoted in 
Section 7 of this Bill. j 

9 . Under date of July 18, 1912, the Primary Examiner 
filed a statement in response to said appeal, in which he 
relied upon the prior patents mentioned above and the pat¬ 
ent to Day, Xo. 789,719, May 16, 1905, for an Inqtibator. 

All of this will more fully and at large appear in a cer¬ 
tified copy of the filewrapper and contents of said Hastings 
application Ser. Xo. 624,885, herein referred to, and 
5 a copy of which Filewrapper is marked Exhibit K, 
and is hereby made a part hereof. 

10. In support of the appeal to the Examinersfin-Chief, 
the inventor, Hastings, was quoted from in the following 
language: 

“Large room hatcheries have been tried before jand have 
failed because their builders did not know how to over¬ 
come the inequalities of temperature due to the donvexion 
currents of air or gravity drafts set up within the chamber 
by the difference in temperature of walls, eggs, or other 
objects, and also because with dead air it was impossible to 
keep large quantities of incubating eggs from overheating 
in the center of the mass. In the Hastings hatchery tem¬ 
perature stratification is overcome by forcing through the 
hatching chamber a mechanically impelled blasj; of air. 
This rapidly moving air evenly distributed throughout the 
cross section of its movement by suitable gratingd, results 
in a more even distribution of heat within a hatching cham¬ 
ber holding many thousands of eggs than is secured in a 
single egg tray of the most perfect dead air machine. In 
the practical plant the entire volume of air passe^ through 

the fan everv thirtv seconds.” 

• t * 

“In the Hastings hatchery, a current of air jis blown 
past each and every egg at the rate of thirty feet pdr minute 
and this rapidly moving air quickly bringing the tempera¬ 
ture of the egg to approximately that of the air. This 
method of heating keeps the temperature of the eggs in the 
advanced state of incubation down within a few degrees of 
that of the air, the exact difference being regulated at will 
by adjusting the speed of the fan. When properly adjusted 
the same blast of air used to heat fresh eggs doefe equally 
well for eggs in the advanced stages just as the same tem¬ 
perature of the body of the hen incubates the eggs at all 
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stages of development, without recourse on the hen’s part to 
the ‘ hatching fever’, erroneously supposed to explain the 
higher temperature of eggs at a more advanced stage of de¬ 
velopment. Owing to this fact eggs at all stages may be 
handled simultaneously with uniformity of good results.” 
(Hastings Filewrapper, Brief for Applicant, pages 286-7 
of Exhibit K) 

10a. That following the above statement in Applicant’s 
Brief on Appeal, Mr. Church, counsel for Hastings, sub¬ 
mitted: 

‘ 4 There can be no question in regard to applicant having 
advanced this art, nor in regard to the value of the inven¬ 
tion from an economic standpoint. 

The references cited do not suggest the invention. 
6 Thev illustrate: 

(a) Systems whereby properly heated air may be 
forced into living rooms of buildings and into public ve¬ 
hicles, and allowed to escape through the ordinary cracks 
and openings or through openings especially provided for 
the purpose; and 

(b) A small incubator in which there is an air circulating 
system in which a heater causes a difference in the specific 
gravity of the air in different portions of the system.” * * * 

“There is no circulatory system (in the Osborn patent) 
but the air is discharged to the atmosphere, and this is also 
true of the car heater of the Hawkins patent.” (Extracts 
from pages 7 and 8 of Brief for Applicant: Pages 288 and 
289 of Filewrapper, Exhibit K) 

10b. The Examiners-in-Chief affirmed the Primary Ex¬ 
aminer and destroyed Hastings’ efforts to procure the pat¬ 
ent he was then justly entitled to. A majority (2) of the 
Examiners-in-Chief held: 

“We therefore believe that the examiner is right in hold¬ 
ing that there is no invention in substituting forced draft 
for the natural draft in an incubator. 

The decision of the examiner is affirmed. 

FRANK C. SKINNER 
FAIRFAX BAYARD, 


Examiners-in-Chief.” 
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The other Examiner dissented and held: 

i 

“I agree with the appellant that the claim is patentable. 

F. G. STEWARD | 

E xaminer-in-Chief . ’ 9 
(Exhibit K, Pag^ 292) 

These decisions were rendered March 11, 1913.! (All of 
these averments are supported by the Hastings filev rapper 
as will appear from the copv filed herewith and marked Ex¬ 
hibit K) * ! 

11. Plaintiffs further aver that said holdings o|f the Pri- 
mary Examiner and of the majority of the Examiners-in- 
Chief were errors in law made in the administration of the 
Patent Office and in defeat of Hastings statutorv 
7 right to the patent he sought on his incubator inven¬ 
tion ; and that the correct holding in law; was that 
held bv the dissenting minoritv of the Examineris-in-Chief 
which recognized and stated the patentability of; Hastings 
said invention; and which minority opinion was jin accord 
with the later decision of the Supreme Court of tjhe United 
States rendered January 7, 1935, in Smith v. Snow, 294 
U. S. 1,15, which held that air currents in an incubator pro¬ 
duced by mechanical means was patentable subject matter 
differing from air currents in an incubator produced by 
mere variations in the temperature of the air, which the 
Supreme Court expressed in this language: 

“The features emphasized were the superiority, over 
drafts caused by variations of temperature, of ‘current 
produced by mechanical means.’ ” (Bottom p. 15,|top p. 16) 

This holding was that of the entire Supreme Cqurt, there 
being no dissenting opinion. And the like holding was 
adopted in the companion case of Waxham v. Smith, 294 
U. S. 20, heard and decided at the same time with Smith 
v. Snow. 

Wherefore, Plaintiffs aver that it is conclusively estab¬ 
lished that there was, and is, a fundamental pateiitable dif¬ 
ference between air drafts caused bv “variations of tern- 

• i 

perature” and air “currents produced by mechanical 
means”; and plaintiffs further aver that Hastings was the 
victim of this error in law, which, unhappily, wals not cor¬ 
rected in the course of patent litigation until opportunity 
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arose for the Supreme Court of the United States to au¬ 
thoritatively and definitely settle that patentable difference 
—though that there was patentable difference between these 
two systems of air currents in incubators was embodied in 
the dissenting opinion of Examiner-in-Chief Steward in the 
language “I agree with appellant that the claim is 

8 patentable.” And the claim alluded to, which we 
quote in Section 7 of this Bill, specifically called for 

“mechanically operated means for forcing a uniform cir¬ 
culation of air throughout all parts of the chamber * * 

12. That due to poverty, extreme and prolonged, Hastings 
was unable to further prosecute his application (after the 
majority decision of the Examiners-in-Chief mentioned in 
Section 11 hereof) by way of an appeal or other procedure 
afforded by law, and continued in such financial distress 
until 1923, or shortly thereafter when he secured employ¬ 
ment on a salary which relieved the acuteness of the long 
struggle he had endured. But even then there was no court 
adjudication under which he*could obtain a basis for sup¬ 
porting a petition for the reopening or revival of his said 
patent application. But finally such an authoritative deci¬ 
sion was pronounced by the Supreme Court of the United 
States, on January 7, 1935, in Smith v. Snow, 29-1 U. S. 1, 
15, pleaded above in this bill. Several months after this 
decision, bv chance, he was enabled to make an arrange- 
ment with the co-plaintiff, James Manufacturing Company, 
including an assignment to the latter—pursuant to all of 
which the James Manufacturing Company came to his 
rescue in a manner to finance Hastings with respect to this 
invention and the assertion of Hastings' right lo letters 
patent covering the said invention, under the authority of 
the said decisions of the Supreme Court of the United 
States. Said assignment was executed October 25, 1935, 

and dulv recorded in the Transfers of Patents in the Pat- 
* 

ent Office, as will more fully appear from said assignment, 
or a certified copy thereof in court to be produced, and a 
copy of which assignment is attached hereto and 

9 marked Exhibit B; and that following this, Hastings, 
on November 19, 1935, filed his* petition for the re¬ 
vival of this application, a copy of which petition (marked 
Exhibit C, is hereto attached and made a part hereof.) 
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IS. Plaintiffs further aver as a part of this Bill, that at 
the time the majority of the Examine rs-in-Chief affirmed 
the final rejection of the Hastings application, said Hast¬ 
ings was in “financial hard straits and lacked funds to take 
any further appeal; M that due to the loss of the asset which 
the possession of the patent would have constituted, and 
due to other circumstances beyond his control, h^ was un¬ 
able to take any further legal steps in the prosecution of his 
rights through the Patent Office; even if there had then 
been an appropriate adjudication at that time, |he would 
have been unable to further prosecute his rights, as he re¬ 
mained in that situation of poverty through marly vicissi¬ 
tudes and disappointments, until he unexpectedly came in 
contact with his co-plaintiff, as aforesaid, which, with the 
decisions aforesaid of the Supreme Court of the United 
States, enabled him to make these arrangements with his 
co-plaintiff. (Hastings Affidavit accompanying his Revival 
Petition, a copy of which, marked Exhibit D, is attached 
hereto and made a part hereof.) 

14 . Plaintiffs further aver that in the year 191}., and ex¬ 
tending to May, 1912, Plaintiff Hastings made serious ef¬ 
forts to interest others financiallv in his invention here in 

* i 

question; that he succeeded, in part, in interesting the late 
John G. Lieber, a justice of the peace, of Muskogee, Okla¬ 
homa, who financed him to the extent of enabling! Hastings 
to build an incubator embodying the invention heije in ques¬ 
tion, and to operate it commercially a part of the season of 
1912, for the purpose of determining that the appara- 
10 tus was practical and operative; but that the amount 
so advanced bv the said John G. Lieber was not suf- 
ficient to launch the proposed enterprise in a commercial 
way, although the incubator so embodying the Hastings in¬ 
vention here in question was effective and operative and 
duly and properly incubated eggs and hatched chickens; but 
that Lieber was limited in his means and could not assist 
Hastings financially in commercializing the invention, which 
at that time would have been pioneering because; as plain¬ 
tiffs aver, Hastings was, in fact, a then pioneer iiji hatchery 
proposals of incubating thousands of eggs in each appara¬ 
tus ; and further plaintiffs aver that this left Hastings with¬ 
out means to go thence elsewhere, and so severO was this 
situation that said Lieber raised for him his traveling ex- 


I 
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penses to Petaluma, California; and further that at Peta¬ 
luma he made other efforts to obtain capital for use in pre¬ 
serving his rights and pioneering with him in the intro¬ 
duction of such an incubator, but was unable to find per¬ 
sons with available funds, and that he went thence to Port 
O'Connor, Texas, where he found persons engaged in a 
real estate enterprise in the latter part of 1912, and extend¬ 
ing into 1913 ; that they financed him to the extent of par- 
tiallv building another incubator embodving the invention 
in question, but before the enterprise could be completed 
and commercial steps be taken, said parties collapsed in 
their real estate undertaking and carried with that collapse 
the Hastings enterprise at a time when that apparatus was 
partially completed; and plaintiffs further aver that Hast¬ 
ings continued his efforts to interest others financially and 
particularly to take up the commercializing phase of his 
enterprise, and that he continued in this for some six years 
after the experience at Petaluma, but without sufficient suc¬ 
cess to actually commercialize the incubator; and 
11 that during all that period Hastings personally was 
without financial resources or regular employment 
except occasionally writing articles for magazines and news¬ 
papers and taking other odd jobs. (Affidavit of Rowan A. 
Greer, filed in support of the Revival Petition of Hastings, 
and a copy of which affidavit, marked Exhibit F, is hereto 
attached and made a part hereof.) 

15. Plaintiffs further aver that the period of time during 
which the plaintiff Hastings was suffering from his finan¬ 
cial condition extended from 1911 to 1914 and a “number of 
Years’’ bevond 1914, as testified to bv Edgar Chambless in 
his affidavit of December 10, 1935, a copy of which, marked 
Exhibit TI, is attached hereto and made a part hereof. 

15n. Plaintiffs further aver that the period of time dur¬ 
ing which the plaintiff Hastings was in such financial dis¬ 
tress extended over the years 1913 and 1914 and “for sev¬ 
eral vears afterwards" as shown bv the testimonv of lYal- 

i i • * 

ter B. Davis in his affidavit of December 9, 1935, a copy of 
which, marked Exhibit E, is hereto attached and made a 
part of this Bill. 

15b. Plaintiffs further aver that such financial distress of 
Hastings covers the period from March 2, 1912, to March 4, 
1914, as testified to by Halbert P. Brown, in his affidavit of 
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December 17, 1935, a copy of which, marked Exhibit G, is 
hereto attached and made a part hereof. 

15c. Plaintiffs likewise aver that such financial straits of 
Hastings extended from the years 1910 to 1914^ and “a 
number of years subsequent”, as testified to by O.j 0. Hast¬ 
ings in his affidavit, a copy of which, marked Exhibit I, is 
hereto attached and made a part hereof. 

10. Plaintiffs hereby adopt, and aver to be true, the state¬ 
ments made in each of the foregoing affidavits with 
12 particular reference to the long and painful condition 
of poverty that the Plaintiff Hastings suffered 
through the loss, during the times set forth in the affi¬ 
davits, of the patent he sought, and through the loss of 
the monev value of the invention he would have | received 
had it been protected by a patent when and at th^ time he 
applied for such patent; and plaintiffs further aver that 
these affidavits were used before the Assistant Commis¬ 
sioner of Patents when he was considering Hastings’ peti¬ 
tion for the revival of his said application. 

17. Plaintiffs further aver that Hastings was generally 
not a man of regular and profitable employment, Or in any 
enterprise of that character, and that his genius !was not 
in finance but in research and origination of imaterial 
things; that in these circumstances his financial difficulties 
were of early origin and came to a crisis upon the jerror of 
the Patent Office, through the adverse action of the primary 
Examiner, of June 25, 1912, and his affirmance by u major¬ 
ity opinion of the Examiners-in-Chief on March jl, 1913, 
whereby he lost the largest asset he had ever approached in 
his career, namely, the patent that he sought on this inven¬ 
tion in incubators. 


18. Plaintiffs further aver that the opinion rendered Jan¬ 
uary 11, 1936, by an Assistant Commissioner of Patents, 
overruling and denying the Hastings Petition of Revival, 
embodies several errors of law and untenable and prejudi¬ 
cial statements, to-wit: 

... 1 

(a) That said opinion by such Assistant Commiss|ioner of 

Patents does not accept, and apply to this case, to the relief 
of Hastings, the rule of law that poverty is a sufficient rea¬ 
son or excuse for not proceeding with the prosecution of 
a patent application rejected by the Patent Officg, which 

I 

i 

| 

I 
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13 rule of law is well established and has been applied 
to such cases as the one now at bar. Planing Machine 
Co. v. Keith, 101 U. S. 479, 485; Goodyear Dental Vulcanite 
Co. et al v. Smith, 10 Fed. Cases, Case Xo. 5598, affirmed in 
93 U. S. 486; U. S. Rifle Co. v. Whitney Arms Co., 28 Fed. 
Cases, Case Xo. 16,793, affirmed in 118 U. S. 22; Ex Parte 
Pratt, 39 Official Gazette, 1549, 1887 Commissioner’s Deci¬ 
sions, 31. 

(b) That said opinion of such Assistant Commissioner of 
Patents is also erroneous and captious in its rejection of 
Hastings’ position that he believed, being a layman, that the 
decision of the majority of the Examiners-in-Chief—that 
there was no patentable difference between creating the air 
currents in an incubator by natural draft, and creating air 
currents in an incubator bv mechanical means—was a cor- 
rect legal statement of law, which former belief by Hastings 
now prevents or estops Hastings from taking his present 
position that he was misled by that erroneous decision, as 
it now appears to have been definitely and hurtfully errone¬ 
ous in the light of the final authority on the subject, the de¬ 
cisions of the Supreme Court of the United States expressed 
in the Snow and Waxham cases; and that this opinion of 
the Assistant Commissioner of Patents seeks to bind this 
layman to a former understanding that the majority of the 
Examiners-in-Chief stated the law, and to now deprive this 
layman of his enlightened understanding found in the re¬ 


cent decisions of the Supreme Court of the United States. 

(c) That this opinion of such Assistant Commissioner of 
Patents is self-condemned bv its admission that its author 

9/ 

has “not investigated” the decisions of the Supreme Court 

on which the petitioner for revival predicated his petition, 

and which decisions of that high Court were called 

14 directly, and in a brief as well, to the attention of the 

Assistant Commissioner—vet he savs “which is a 

% * 

point I have not investigated.” (We file with this Bill a 
correct copy, marked Exhibit J, of the opinion of the As¬ 
sistant Commissioner here complained of.) 

19. That the refusal of the Patent Office to revive said 
Hastings application was error of law because it refused 
to accept the poverty of said Hastings as excusing his delay 
in appealing from the decision of the Examiners-in-Chief 
rejecting his claim on an erroneous conclusion of law that 


MILO HASTINGS ET AL. VS. CONWAY P. COE. 


13 


no invention was involved in substituting forced air drafts 
for natural air drafts in an incubator; that the refusal of 
the Patent Office to revive the said application was error of 
law because it declined to recognize that there was no neces¬ 
sity on the part of the plaintiff Hastings to proceed until 
the decision of the Supreme Court in holding that the sub¬ 
stitution of forced draft for natural air draft in an incuba¬ 
tor was invention; and that the Patent Office committed er¬ 
ror of law in holding that said Hastings was chargeable with 
laches prior to the decision of the Supreme Court on Jan¬ 
uary 7, 1935, referred to above, there being no decision prior 
to that of the Supreme Court that there was invention in 
substituting forced air drafts for natural air drafts in an 
incubator; except the minority opinion of one of the three 
Examiners-in-Chief, in which he held in favor of Hastings. 

20. Plaintiffs here further aver that the delay of failure 
in the prosecution of the Hastings application, fallowing 
the adverse ruling of the majority of the Examiners-in- 
Chief in rejection of the application, was an unavoidable 
delay or failure. 

21. Plaintiffs aver that the decisions of the Primary 
15 Examiner and of the majority of the Examiners-in- 
Chief were erroneous and contrary to law, a^5 well as 
the decision of January 11, 1936, of the Patent Office, by the 
Assistant Commissioner, in denying the petition tp revive. 

22. Plaintiffs further aver that the Commissioned of Pat¬ 
ents has refused, and still refuses, to revive said applica¬ 
tion of Hastings and to grant Letters Patent to Plaintiffs, 
notwithstanding that the Commissioner is now fullV advised 
by the decisions of the Supreme Court of January 7, 1935, 
in the Snow and Waxham cases (294 U. S. 1; 294 Ui. S. 20); 
that the Commissioner is now fully advised that the original 
ground of the rejection of the Hastings said application was 
erroneous in law then, and is shown, by obedienc^ to said 
Supreme Court decision, to be erroneous now; that the 
Commissioner was fullv advised when he refused to revive 
Hastings’ application that poverty was, and i^, ample 
ground for negativing implied laches; and finally, that the 
Commissioner was fullv advised when he refused to revive 

w 

Hastings’ said application, and is now so advised, that 
from the date of the Supreme Court’s decisions of |January 
7, 1935, in the Snow and Waxham cases, to the date of 
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Hastings’s revival petition, November 19, 1935, was not a 
period justifying the application of any rule of laches—a 
period of some ten months only, during which time the 
plaintiff Hastings had to start over in his quest for finan- 
cal aid, when at last the wheel of fortune brought him in 
contact with his now co-plaintiff. 

23. WHEREFORE, plaintiffs pray: 

(a) That this Court will decree that the Patent Office in 
rejecting the Hastings application, first, by the error in law 
of the Primary Examiner, and next, bv the like error in 

law of the majority opinion of the Examiners-in- 
16 Chief, both of whom disallowed said application on 

the legally erroneous ground that there was no pat¬ 
entable difference between moving air currents in an egg 
incubator by natural draft or convexion currents, and mov¬ 
ing such air currents induced by mechanical means; whereas 
the Supreme Court of the United States has now decided 
that it was a patentable invention to create air currents in 
an egg incubator by the use of mechanical means, as dis¬ 
tinguished from moving air in currents in an egg incubator 
by natural draft or convexion currents. See Smith v. Snow, 
294 U. S. 1, decided January 7, 1935, and Waxham v. Smith, 
294 U. S. 20, decided January 7, 1935, in unanimous opin¬ 
ions. 

(b) That this Court decree that Hastings was entitled to 
his patent when and at the times it was denied him by of¬ 
ficial error of law; and to the end that such patent may now 
issue, that this Court further decree that Hastings’ appli¬ 
cation was never willingly forfeited by Hastings, and only 
came to the end of its prosecution because of such official 
errors; that this Court further decree that said applica¬ 
tion shall now stand revived, and restored to the condition 
of a pending application, upon which there shall now issue 
to said plaintiff Hastings, and/or his assignee, the patent 
he was long since entitled to. 

(c) That this Court will decree that these plaintiffs, the 
individual the inventor, and the corporation the assignee, 
are entitled to the allowance of a United States patent 
covering the invention of the plaintiff Milo Hastings. Re¬ 
vised Statute, Sec. 4915: now Sec. 63, Title 35, U. S. C. A.): 
this decree to set aside the unjust, and in law the erroneous, 
refusal of the Patent Office to grant such patent. 
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(d) That this decision or judgment of this Courts on this 
Bill in equity, shall operate equally as the decision of 

17 the Patent Office, and hereafter govern the Action of 
the Commissioner of Patents. (Gandy v. Marble, 

122 U. S. 432, 440; and American Foundries v. Robertson, 
262 U. S. 209, 212.) | 

(e) That a writ of subpoena ad respondendum b!e issued 
in due form of law requiring the defendant, the Commis¬ 
sioner of Patents, to appear and answer all and bignular 
the matters and things hereinbefore complained of^ but not 
under oath, an answer under oath being hereby expressly 
waived. 

(f) For such other and further relief as may seem meet 
and proper. 

MILO HASTINGS 

JAMES MANUFACTURING COMPANY 
Bv L. C. GILLARD 

w l 

Secretary 

H. A. TOULMIN, j 

H. A. TOULMIN, JR. 

M. DALLAS PICKENS 
Solicitors and of Counsel 
for Plaintiffs. | 

JOHN M. MASON 
Local Associate Counsel 

I 

State of New York 

County of Westchester ss: 

! 

Milo Hastings, being duly sworn, deposes and says that 
he is one of the plaintiffs in the foregoing bill of complaint; 
that he has read said bill and knows the contents thereof; 
that the same is true, as he verily believes; and that he 
verily believes that he was the original, first and sole in¬ 
ventor of the invention covered bv the claim referred to in 

* 

said bill of complaint and forming a part of his sdid appli¬ 
cation for letters patent of the United States speci- 

18 tied in the bill. j 

MILO HASTINGS; 
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Subscribed and sworn to before me, a Notary Public, in 
and for Westchester County, New York, this 16th day of 
March, 1936, by said Milo Hastings. 

ELDON L. WETMORE 
Notary Public, Westchester Comity, New York 
(Notarial Seal) Cert, filed in N. Y. Co. No. 335, 

Reg. No. 7W201 

Commission expires March 30, 1937 

State of Wisconsin, 

Comity of Jefferson ss: 

L. C. Gillard being duly sworn, deposes and says that he 
is Secretary of the James Manufacturing Company, one of 
the plaintiffs in the foregoing bill of complaint; that he has 
read said bill and knows the contents thereof; that on in¬ 
formation and belief the same is true; and that he verily 
believes that said Milo Hastings was the original, first and 
sole inventor of the invention referred to in this bill and 
set forth in his application for United States Letters Pat¬ 
ent specified in said Bill. 

L. C. GILLARD 

Subscribed and sworn to before me, a Notary Public, in 
and for Jefferson County, Wisconsin, by said L. C. Gillard, 
this 10 day of March, 1936. 

H. A. ASMUS 

Notary Public, Jefferson Comity, Wisconsin. 
(Notarial Seal) 

My Commission expires Aug. 6, 1939 


(Copy) 


Exhibit A 


Petition 


(From Rules of Practice, U. S. Patent Office, Page 66, 

Form 4) 

To the Commissioner of Patents: 

Your petitioner, Milo Hastings citizen of the United 
States and resident of Brooklvn in the countv of Kin°:s, 
and State of New York whose post-office address is Kings 
Highway and E. 23rd Street prays that Letters Patent 
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may be granted to him for the improvement in a hatchery 

for the eggs of domestic fowl.:. 

as set forth in the annexed specification. 

Signed at Brooklyn in the county of Kings, and State 
of New York, this 15th day of April, 1911. 

/s/ MILO HASTINGS 


Specification 

To all whom it may concern: 

Be it known that I, Milo Hastings, a citizen of the United 
States, residing at Brooklyn, in the county of Kings, and 
the state of New York, have invented a new and useful 
hatchery for the eggs of domestic fowl, of which the fol¬ 
lowing is a specification: 

Mv invention is that of a hatcherv in which I secure bet- 
* * 

ter ventilation and a more uniform temperature 
20 throughout the hatching chamber by substituting a 
forced draft for gravitv drafts. 

~ * I 

I attained this end by the mechanism illustrated in the 
accompanying drawing. This represents a verticle section 
of the hatchery, in which A is a hatching chamber wherein 
are placed the eggs, B is an electric fan which is to run 
constantly, maintaining a steady current of air; through 
the hatching chamber, C is a heater, D any uniform or reg¬ 
ulated source of heat. I use a gas flame, the pressure of 
which is controlled by a governor, EE are fabrics or per¬ 
forated partitions for the purpose of causing an ejven hori¬ 
zontal distribution of air throughout the hatching 'chamber. 

I believe it to be best to cause the air to enter the hatch¬ 
ing chamber from above, but my invention is not limited 
to any particular circulation or movement of thb air and 
by the use of the fan, the gravity drafts may be Overcome 
and the air caused to move in any desired direction. 

Ventilation I secure through cracks around the door of 
the hatching chamber or other small openings in!any part 
of the air circuit. The air being constantly in motion, re¬ 
quires less rejuvenation than dead air. 

The part of my apparatus that is new, and which has not 
before been used in connection with hatching djevices, is 
that of the fan, and this I maintain to be of distinct utility 

i 

i 

I 

i 

i 
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in securing’ uniform ventilation and an even temperature 
throughout all parts of the hatching chamber. 

I claim:—The combination in a hatchery for the eggs 
of domestic fowl, of a room or chamber for holding eggs 
to be incubated and a fan pump, or other mechanical device 
with moving parts for causing a circulation of air in 
21 or through such chamber. 

/s/ MILO HASTINGS 

Witness 1. Edgar Chambless 
2. Jeannette Cohen 


Oath 


To accompany an application for United States Patent 


Milo Hastings, the above-named petitioner, being sworn 
(or affirmed), depose and say that he is a citizen of the 
United States and resident of King’s High wav and E. 23 rd 
Street, Brooklyn New York, that he verily believes him¬ 
self to be the original, first, and sole inventor of the im¬ 
provements in a hatchery for the eggs of domestic fowl 
described and claimed in the annexed specification; that 
he does not know and does not believe that the same was 
ever known or used before his invention or discovery there¬ 
of. or patented or described in any printed publication in 
anv countrv before his invention or discoverv thereof, or 
more than two years prior to this application, or in public 
use or on sale in the United States for more than two years 
prior to this application, that said invention has not been 
patented in any country foreign to the United States on 
an application filed by him or his legal representatives or 
assigns more than twelve months prior to this application; 

and that no application for patent on said improve- 
22 ment has been filed by him or his representatives or 
assigns in any country foreign to the United States. 

; * /s/ MILO HASTINGS 


Sworn to and subscribed before me this 20th day of April, 


1911. 

(Seal) 


/s/ J. P. GANNON 
Notary Public #8 
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Exhibit B 
Assignment 


'Whereas, Milo Hastings of Tarrytown, New York, and 
formerly of Brooklyn, New York, on the 3rd day of May, 
1911. filed application Serial No. 624,885 for Letters Pat¬ 
ent of the United States for improvement in Hatchery for 
the Eggs of Domestic Fowl, 

And Whereas, said Milo Hastings by an assignment ex¬ 
ecuted January 18th, 1922, and recorded in the United 
States Patent Office on February 24th, 1922, assigned all 
his right, title and interest in and to the same to Hastings 
Corporation, a corporation organized under the lakvs of the 
State of New York, 


And Whereas, James Manufacturing Company a Wis¬ 
consin corporation of Fort Atkinson, Wisconsin, is desir¬ 


ous of acquiring the same, 


And Whereas, said Hastings Corporation was dissolved 
by proclamation of the Secretary of the State of Niew York, 
on December 16th, 1929, and the said application 
23 Serial No. 624,885 for Letters Patent is the ^ole asset 
of said dissolved corporation unliquidated apd undis¬ 
posed of, 

Now, Therefore, in consideration of $1.00 and pther val¬ 
uable considerations to them paid by said James Manufac¬ 
turing Company, the receipt whereof is hereby acknowl¬ 
edged, said Milo Hastings and said Hastings Corporation, 
by its sole surviving directors and/or liquidating trustees, 
hereby assign, sell and set over unto the said James Man¬ 
ufacturing Company, its successors, legal representatives 
and assigns, all the right, title and interest of sgid Milo 
Hastings and of said Hastings Corporation in anil to said 
invention and application and in and to said Letteifs Patent 
and in and to all letters patent to issue on division^ of said 
application, and hereby request that said letters patent is¬ 
sue accordingly 

c? » i 

In Witness Whereof, Milo Hastings has set his hand and 
seal to this assignment, and Hastings Corporation has 
caused its corporate seal to be affixed and this assignment 
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to be executed by said surviving directors and/or liquidat¬ 
ing trustees this 25th day of October, 1935. 

(Sgd.) MILO HASTINGS L.S. 
(Seal) (Sgd.) TOM J. ZOLLER 

, (Sgd.) MILO HASTINGS 

As sole surviving directors and/or 
liquidating trustees of Hastings 
Corporation. 

State of New York \ 

County of New York j ' 

On this 25th day of October, 1935, before me, the sub¬ 
scriber, personally appeared Milo Hastings, to me 
24 known and known to me to be the same person de¬ 
scribed in and w’ho executed the foregoing assign¬ 
ment, and he duly personally acknowledge to me that he 
executed the same. 

CLARE L. WACKWITZ 
Notary Public, New York County, 
New York. 

Clare L. Wackw’itz, Notarv Public, New 
York Co. Clk’s No. 267, Reg. No. 7-W- 
272 Commission Expires March 30, 
1937. 

State of New York | 

County of New York ) SS ‘ 

On this 25th day of October, 1935, before me personally 
came Milo Hastings, to me personally known, w’ho, being 
by me duly sworn, did depose and say that he is one of the 
surviving directors and/or liquidating trustees of Hast¬ 
ings Corporation, the corporation described in and w’hich 
executed the foregoing assignment; that he know’s the seal 
of said corporation; that the seal affixed to said instrument 
is such corporate seal; that the execution of the foregoing 

assignment was his free and voluntarv act and deed and the 

<=7 * . 

voluntary act and deed of said Hastings Corporation. 

CLARE L. WACKWITZ 
Notary Public , New York County, 

N.Y. 

Clare L. Wackw’itz, Notary Public, New’ 
York Co. Clk’s No. 267, Reg. No. 7-W- 
272 Commission Expires March 30, 
1937 



MILO HASTINGS ET AL. VS. CONWAY P. COE 


21 


25 State of New York, 

County of Herkimer, $$: 

On this 25th day of October, 1935, before me personally 
came Tom J. Zoller, to me personally known, wfyo, being 
by me duly sworn, did depose and say that he is ohe of the 
surviving directors and/or liquidating trustees of bastings 
Corporation, the corporation described in and which exe¬ 
cuted the foregoing assignment ; that he knows th|e seal of 
said corporation; that the seal affixed to said instrument 
is such corporate seal; that the execution of the foregoing 
assignment was his free and voluntary act and deed and 
the voluntary act and deed of said Hastings Corporation. 

Notary Public, Herkimer j County, 

New Yorkl 


J. EARLE McCarthy 
M y commission Expires Mar. 30, 1936. 


Exhibit <( C yf 

United States Patent Office 

Application of j 

Milo Hastings, 

Ser. No. 624,885, j 

Filed May 3, 1911, j 

For Hatchery for the Eggs 

of Domestic Fowl. | 

Petition to Revive and Reconsider. 

\ 

Hon. Commissioner of Patents, 

Washington, D. C. 

c 7 

Sir: 


This application became abandoned for lack of i prosecu¬ 
tion March 11, 1914. The decision of the Board of 
26 Appeals in affirming the final rejection of j the Pri- 
marv Examiner was filed March 11, 1913,! and the 
time within which applicant could have appealed to the 
Commissioner of Patents expired March 11, 1914.! One of 
the three members of the Board held that the claim was 
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patentable, but the others affirmed the Primary Examiner. 

It is hereby petitioned as follows: 

(a) That this application be revived and the rulings 
heretofore made be reconsidered in view of the recent de¬ 
cisions of the Supreme Court of the United States in Smith 
v. Snow, 294 U. S. 1 and Waxham v. Smith, 294 U. S. 1, 
holding the subject-matter of this application was not an¬ 
ticipated and is patentable, and holding that the subject- 
matter of the references relied upon to show forced draft 
were so remote as to require no comment. 

(b) That this application be allowed. 

The revival fee of $10.00 accompanies this petition. 

TOULMIN & TOULMIN 
Attorneys for Applicant. 


27 Exhibit “D” 

United States Patent Office 

Application of 
Milo Hastings, 

Ser. No. 624,885, 

Filed May 3, 1911, 

For Hatchery for the Eggs 
of Domestic Fowl. 

Affidavit of Milo Hastings in Support of Revival Petition 
and Application for Rehearing and Redetermination. 

State of New York, 

County of New York. ss. 

I, Milo Hastings, being duly sworn, depose and say that 
I am the applicant in the above entitled application; that 
at the time the Board of Appeals affirmed the final rejec¬ 
tion of this application I was in financial hard straits and 
lacked funds to take any further appeal; that I thought 
that as the claim was rejected it was not considered allow¬ 
able, although I had previously successfully demonstrated 
that mv incubator with a forced draft would secure uniform 

•t 

temperature and moisture throughout the egg chamber in 
which eggs were placed periodically, to employ the process 
of stage incubation; that upon having my attention called 
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to the decisions of the Supreme Court of the Uniteld States 
in the cases hereinafter referred to f I became aware that 
my invention of the above entitled application wks novel 
and patentable; and that as soon as I was able to interest 
sufficient financial assistance to carry on to a conclusion 
the prosecution of this application, I took immediate steps 
to institute this revival proceeding, such financial assist¬ 
ance not being obtainable until now. 

I further call attention to the decisions of the Su- 

28 preme Court of the United States holding patentable 
a process such as that disclosed in my said applica¬ 
tion. In the case of Smith v. Snow, 294 U. S. 1, apd Wax- 
ham v. Smith, 294 U. S. 20, the Supreme Court sustained 
the following claim of the Smith patent No. 1,262,860: 

1. The method of hatching a plurality of eggs: 

(a) By arranging them at different levels in a closed 
chamber having restricted openings of sufficient capacity 
for the escape of foul air without undue loss of nfioisture; 

(b) Applying a current of heated air, said current being 
created by means other than variations of temperature and 
of sufficient velocity to circulate, diffuse and maintain the 
air throughout the chamber at substantially the s4me tem¬ 
perature, whereby the air will be vitalized, the inoisture 
conserved and the units of heat will be carried from the 
eggs in the more advanced stage of incubation to those in 
a less advanced stage for the purposes specified. 

I further call attention to my claim which was rejected 
by the Board of Appeals. It includes: 

(a) Superposed trays for the eggs, whereby the eggs 
will be arranged in lavers one above the other; ! 

(b) Means for effecting a distribution of air uniformly 
to the eggs in the chamber; 

(c) Means for heating the air; 

29 (d) Mechanically operated means for forcing a 
uniform circulation of air through all parts of the 

chamber and past the heater, whereby convexion currents 
will be eliminated, temperature and gaseous stratification 
of the air in the chamber overcome, and the eggs subjected 
to the influence of air of the same temperature and compo¬ 
sition. 

I also call attention to the disclosure in my specification 
that: 
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“Ventilation I secure through cracks around the door 
of the hatching chamber or other small openings in any 
part of the air circuit. The air being constantly in motion, 
requires less rejuvenation than dead air. 

“The part of my apparatus that is new, and which "has 
not before been used in connection with hatching devices, 
is that of the fan, and this I maintain to be of distinct 
utility in securing uniform ventilation and an even tem¬ 
perature throughout all parts of the hatching chamber.” 

The amendment submitting the claim which was appealed 
referred to stage incubation, stating:— 

“The problem presented to applicant was one which finds 
no analogv in the small incubators such as are commonlv 
used throughout the country, for in them the chamber is of 
such small size and the eggs located so close together in a 
vertical direction that the disturbing influence due to con- 
vexion currents and air stratification amount to noth- 
30 ing. It is well known that eggs during the process 
of incubation exert a very marked influence on the 
air surrounding them, as the temperature of the eggs them¬ 
selves varies in accordance with the stage of their develop¬ 
ment and the gaseous emanations tend to produce vitiated 
conditions which exert a marked influence upon the eggs 
themselves, and especially upon adjacent eggs, if the eggs 
are at different stages of their development.” 

This is a complete disclosure of the process claim of the 
Smith patent sustained by the Supreme Court. 

I further call attention to the fact that the Supreme 

Court found that Smith commerciallv used forced draft 

* 

more than two years before he filed his application and 
that German patent Xo. 155,917 of 1901 disclosed eggs in 
staged incubation in an enclosed column of heated air. 

I further call attention to the fact that the Supreme Court 
held that: 

“The prior art discloses no application of a continuously 
circulating current of air to eggs in staged incubation which 
would restrict claim 1 with respect either to the arrange¬ 
ment of the eggs or the direction or control of the current 
of air.” (294 U. S. 1, 18.) 

I further call attention that the Examiner and Board 
of Appeals relied upon the Hawkins patent Xo. 725,079 and 
Osborne patent Xo. 886,325 to show forced draft ventila- 


I 

I 

i 

i 

i 
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tion. The former is for an electric car and the latter for a 
heating and ventilating apparatus. 

I further call attention to the fact that the Su- 

31 preme Court in the decision of Smith v. Show, 294 
U. S. 1, 17, held that such patents were not proper 

references. The Court said: 

“The Proctor & Knowles patent, No. 426,321 -of 1890, 
and the Schwartz Patent, No. 535,175 of 1895, for ^nethods 
and apparatus for conditioning tobacco and other materi¬ 
als, as well as other procedures for ventilation, are so re¬ 
mote from the problems and procedure for hatching eggs 
as to call for no comment. ’’ 

I further state that this decision of the Suprenke Court 
was onlv recentlv called to mv attention, when I learned 
for the first time that patents for ventilation apparatus 
are improper references against an incubator iusing a 
forced draft and stage incubation. 

I further call attention to the fact that the Board of Ap¬ 
peals held: 

“The references, Hawkins and Osborne, were cited to 
show that it is old to use mechanical means to produce a 
forced draft. The claim was rejected upon the grojund that 
it involved merely the double use of the devices thefe shown 
and that applicant has only applied them to an old type 
of incubator such as shown by Bay, 789,719, May 16, 
1905. ... | 

“It is therefore believed that the device is a most obvi¬ 
ous example of the double use of an old apparatus and that 
the claim was properly rejected upon this ground.” 
Applicant, therefore, prays: 

(a) That his said application be first revived; I 

(b) That this application be then re-examined and 

32 the rulings heretofore made be reconsidered in view 
of the showing here made and in view of the recent 

determination by the Supreme Court of the United States 
in the cases of Smith v. Snow and Waxham v. Smith. 

/s/ milo hastingsI 


i 

I 


i 
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Subscribed and sworn to before me, a Notarv Public in 

* 

and for New York County. New York, by Milo Hastings, 
this 11th day of November, 1935. 

/s/ CLARE L. WACKWITZ 
Notary Public , New York 
County, New York. 


Exhibit “E” 

(COPY) 

In the United States Patent Office 

Before the Commissioner of Patents on Petition to Revive 

In re Application of 
Milo Hastings, 

Serial No. 624,885, 
filed May 5, 1911, 

For Hatchers for the Eggs 
of Domestic Fowls 

Affidavit of Walter B. Davis 

State of New York, 

County of New York , $$: 

I, Walter B. Davis, being first duly sworn, depose and 
sav that I now live at No. 1210 Stirling Place, Brooklvn, 
New York, and know Milo Hastings now of Tarry - 
33 town. New York, and have known him intimately as 
far back as 1910. 

That during the latter part of 1910 or the first part of 
1911, I knew that said Milo Hastings had conceived an in¬ 
vention relating to a large incubator for hatching eggs; I 
know as a matter of fact that during this time, Milo Hast¬ 
ings was in a state of extreme financial embarrassment 
and was without means or regular employment; that I em¬ 
ployed him to install an incubator embodying his invention 
at my country place on Kings Highway, Brooklyn, giving 
him room and board and paying him a salary of only Fifty 
dollars ($50) a month to enable him to live while he was 
working for me; that about this time, I met with financial 
reverses mvself and was no longer able to run the Hatcherv 
I had at Brooklyn, and was no longer able to keep said 
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Hastings in my employ; that said Hastings left my place 
and employment during the spring of 1911, and at that 
time had neither financial means or any other regfilar em¬ 
ployment. 

I further state that after said Hastings left mv employ 
in 1911, I kept in touch with him for a number of y^ars and 
received a letter from him during the first part of the year 
1914 from San Francisco, California, in which he told me 
that lie was in that City flat broke, without means afid with¬ 
out employment and asked me to send him money to enable 
him to get back to New York City; that I did not have the 
money to lend him, but I learned that he borrowed enough 
money from some one else to get back to New Yofk City, 
and after his return in the year 1914, he came to my house 
in almost a starved condition and I both fed and gave him 
a home for some time. 

I further state that this condition of financial embarrass¬ 
ment of said Milo Hastings was not due to any fault of 
his, as in my opinion he is a gentleman of fipe intel- 
34 lectual qualities and good habits and I thought so 

much of him that I have named one of mv children 

* 

after him. However, I know that this condition of fihancial 
affairs and lack of funds existed with said Milo Hastings 
not onlv in 1913 and 1914, but for several years afterwards. 

I further state that I knew that said Milo Hastings had 
himself drawn up an application for a patent covering his 
invention as to this incubator, and that he was totally with- 
out means of his own, or ability to borrow from others to 
enable him to bear the legal expenses or costs necessary 
to fully prosecute the requisite steps to obtain the granting 
of this patent. 

I further state that I knew that said Milo Hastings’ orig¬ 
inal application was rejected in the Patent Office and after 
this rejection I have heard him express regret over his in¬ 
ability to carry his fight for the granting of the same to the 
courts because of his lack of means or ability to bdar the 
expense at that time. He was extremely proud of his in¬ 
vention and was keenly distressed over his inability to 
carry on further in his efforts to obtain a patent by reason 
of his poverty; due to my own financial reverses, I could 
not help him and I know he tried from other sources to 
obtain the necessary funds but without success. ! 

i 

i 

i 

i 

i 

i 

i 

i 
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I have no interest in the incubator invention of Milo 
Hastings, and I make this affidavit out of a sense of justice 
and propriety, respecting a man I have long known and 
valued. 

Further deponent sayeth not. 

(Signed) WALTER B. DAVIS 

35 Sworn to and subscribed before me this 9th day 

of December, 1935 

(Signed) GRACE E. MILLER 

Notary Public 

i 

Xotarv Public, Bronx Co. Clk’s No. 123 
X. Y. Co. Clk’s No. 631, Reg. No. 7M367 
Term expires March 30, 1937 

(COPY) 


Exhibit “F” 

(COPY) 

In the United States Patent Office 

Before the Commissioner of Patents on Petition to Revive 

In re Application of 
Milo Hastings, 

Serial Xo. 624,885, 

Filed May 3, 1911, 

For Hatchers for the Eggs 
of Domestic Fowls 

Affidavit of Rowan A. Greer 

State of Ohio, 

County of Montgomery, ss: 

Rowan A. Greer being first duly sworn, makes oath and 
deposes as follows: 

I am an attorney at law residing in Dayton, Ohio. I 
know Milo Hastings, the applicant for a patent as shown 
in the now abandoned application Serial No. 624885 filed 
May 3, 1911. 

I first became personally acquainted with said Milo Hast¬ 
ings during the month of Xovember 1933 as the result of 
an investigation I was conducting in my professional 
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I 


36 capacity into the activities of said Milo Hastings 
with particular reference to the period of time from 

the vears 1911 to 1918 inclusive. 

As the result of the above mentioned investigation, I 
was informed and believe that during said period of time 
the said Milo Hastings was without anv financial means 
of his own and had no regular employment. 

That lie earned a bare living through writing articles 
for publication, but was principally engaged in trying to 
interest others in his invention relating to a large incubator 
embodying what at that time was the novel idea of the 
combination of a forced draft circulation of air with eggs 
in different states of incubation. 

That in this way he was able to eke out a bare living but 
was totally without means to pay for other than t}ie neces¬ 
sities of life: that he filed the above mentioned application 
for a patent in the Patent Office, but at the time of filing 
said application was without means to pay for the services 
of a regular patent solicitor or attorney, and drafted and 
filed said application himself originally: That laier after 
adverse action by the Patent Office in connection \yith said 
application he did employ the firm of Church and Church 
in "Washington, D. C. to prosecute this application, but 
upon the Board of Appeals of the Patent Office ^ejecting 
his application he did not have sufficient funds or means 
to bear the necessary expense in further efforts to procure 
the patent. 

I further state that my investigation carried me to the 
city of Muskogee, Oklahoma during the month of February 
1934 and that while there I met one John G. Lieber: that 
I was informed and believe that said Milo Hastings was in 
Muskogee, Oklahoma from the latter part of the 

37 vear 1911 to the month of May 1912 still endeavor- 
• * 

ing to interest others financially in his sa^d incu¬ 
bator, as he had no funds or money of his own, but did 
succeed in inducing said John G. Lieber to undertake to 
build an incubator in Muskogee embodying said Mijo Hast¬ 
ings’ inventive ideas: That this incubator was built and 
operated through the hatching season of 1912 uifder the 
supervision of said Milo Hastings sufficient to demonstrate 
that it was a practical and operative device; but the orig¬ 
inal amount advanced by said John G. Lieber 'jvas not 


I 

i 
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enough to make it a successful, financial or commercial 
proposition, with the result that said John G. Lieber and 
everyone else connected with this hatcher}’ in Muskogee 
lost the money they had put into the venture: That said 
Milo Hastings was without sufficient means to even buv a 
railroad ticket from Muskogee to Petaluma, California un¬ 
til said John G. Lieber voluntarily and gratuitouslv gave 
Milo Hastings the sum of $100.00 to enable him to reach 
his destination; and that said John G. Leiber has since died. 

I further state that I was informed and believe that said 
Milo Hastings went to Petaluma, California, but was un¬ 
able to obtain funds or get anvone interested financially in 
his idea of an incubator: that from Petaluma, California 
said Milo Hastings went to Port O’Connor, Texas and 
through the backing of a Real Estate firm during the latter 
part of 1912 and the first part of 1913 he partially built an¬ 
other incubator along the lines of his invention, but that 
real estate development also financially failed, carrying 
with it the Hastings’ incubator, that has been partially 
built as a part of the real estate development. 

I further state that I was informed and believe 
38 that said Milo Hastings continued in his efforts to 
induce others to become financially interested suffi- 
cientlv to back him in commercializing his idea of an incu- 
bator through the year 1918, but without success; and that 
during this time he himself was without anv financial means 
or any regular and steady employment, except that of oc¬ 
casionally writing articles for magazines and newspapers, 
and such odd jobs as he could obtain. 

I further state that I am informed and believe that said 
Milo Hastings is now a man of no particular financial 
means, though regularly employed in an editorial capacity 
in connection with some magazine published in the City of 
New York. 

I further state that as the result of my investigations I 
am informed and believe that the reason said Milo Hast¬ 
ings could make no further efforts to have a patent granted 
to him on his above mentioned application after the same 
was rejected in the Patent Office was on account of his 
poverty and inability to obtain sufficient financial means 
to further prosecute said application: 

Further deponent sayeth not. 

/s/ ROWAN A. GREER 
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Sworn to and subscribed before me this 6th day of De¬ 
cember, 1935 

/s/ MARGARET HORAN 

Notary Public 

Margaret Horan, Notary Public 
In and for Montgomery County, 
Ohio My commission expires 
May 6, 1937 


39 Exhibit “G” \ 

In the United States Patent Office 

i 

] 

Before the Commissioner of Patents on Petition td\ Revive 

In re application of 
Milo Hastings 
Hatchery for the Eggs 
of Domestic Fowls 

Filed May 3, 1911 j 

Serial No. 624,885 


Affidavit of Halbert P. Brown 

City of Washington, 

District of Columbia, ss. 

Halbert P. Brown, being duly sworn, deposes and says 
that he is a member of the firm of Church & Church; that 
he entered the employ of said firm in 1909; that it has al¬ 
ways been the practice of said firm to press copy al^ letters 
written and mailed bv it; that each communication received 
by said firm from its clients was filed in files relating to the 
particular matter or case to which it appertained, and, if 
a communication did not relate to any particular matter 
or case, it was filed in a file of general correspondence; 
that, in 1927, said firm moved its offices from the McGill 
Building, 908 G Street, N. W., Washington, D. C., to Na¬ 
tional Press Building, and it was necessary, in vievj- of re¬ 
duction in storage space occasioned by such removal of 
offices, to destroy a portion of firm records; that the rec¬ 
ords so destroyed at that time comprised all application 

I 

i 


i 

■ 
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files and general correspondence prior to about 1922, and 
press copy books prior to about 1910; that an exam- 

40 ination of said press copy books discloses copies of 
a number of letters written to Milo Hastings, the 

above-named petitioner, over a period from March 2, 1912, 
to March 4, 1914; that the first letters of said correspond¬ 
ence with said Hastings show that said firm took over the 
prosecution of an application for patent on Hatchery for 
the Eggs of Domestic Fowls, filed by said Hastings May 3, 
1911, Serial Xo. 624,885, and argued an appeal in said 
application before the Board of Examiners-in-Ohief; that 
a letter, dated March 13, 1913, copied in said press copy 
books, shows that said appeal was decided adversely to 
said Hastings, one member of the Board dissenting and 
holding the claim presented on said appeal to be patentable; 
that said letter of March 13, 1913, advised said Hastings 
that, in the opinion of said firm of Church & Church, the 
chances of reversing the Board by appeal to the Commis¬ 
sioner of Patents were good and that the cost of such ap¬ 
peal to the Commissioner would be $70.00, covering the 
Government appeal fee and the attorneys’ fee for arguing 
such appeal; the next letter, dated March 4, 1914, to Hast¬ 
ings, appearing in said press copy books, states that no 
reply had been received by the attorneys to their letter of 
March 13, 1913, above referred to, and that the said appli¬ 
cation, Serial Xo. 624,885, would become abandoned if an 
appeal to the Commissioner was not taken on or before 
March 11, 1914; that typewritten copies of said letters of 
March 13, 1913 and March 4, 1914, appearing in said press 
copy books are attached hereto; deponent further states 
that no letters to said Hastings, relating to said applica¬ 
tion, appear in said press copy books subsequent to March 
4, 1914, and deponent further states, on information and 
belief, that said Hastings never furnished the funds 

41 necessary for taking said appeal, nor authorized the 
taking of the appeal, and that no appeal was ever 

taken bv said Hastings to the Commissioner of Patents in 
said application Serial Xo. 624,885, and that, from the 
correspondence attached hereto, it would appear that said 
Hastings was unable to meet the financial obligations inci¬ 
dent to such appeal. 


HALBERT P. BROWN 
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Subscribed and sworn to before me, a notary public, 
this 17th dav of December, 1935. 

* 7 


THOMAS DURANT j 

Notary Public 


COPY | 

I 

March 13, 1913 

Mr. Milo Hastings, 

134 East 25th Street, 

New York, X. Y. 


Dear Sir: 

We enclose herewith copy of the decision of the Board 
of Examiners-in-Chief in the matter of your application 
Serial Xo. 624,885, on appeal. 

As you will see the Board has affirmed the Exatniner, al¬ 
though on a divided decision, one member of the Board 
holding the claim appealed patentable. We do ho* think 
the decision a very strong one and we believe the chances 
of having the decision reversed by the Commissioner are 
good. If an appeal is taken the fees will be $20, 
42 covering the appeal fee, and $50, our fee for the 
argument. 

Yours very truly, 


X 


/s/ CHURCH & CHURCH 


COPY 


March 4, 1914. 


Mr. Milo B. Hastings, 

134 East 25th Street, 

Xew York City, N. Y. 

Dear Sir:— 

On March 13, 1913, we notified you of the decision of the 
Board of Examiners-in-Chief in your application iNo. 624,- 
885, Hatchery for the Eggs of Domestic Fowls, and en¬ 
closed a copy of the decision. We stated that in our opinion 
the chances of reversing the Board on appeal to the Com- 
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missioner were good, and that if an appeal was taken the 
fee would be $70 covering our fee and the government fee. 

Xo reply has been received to this communication and if 
an appeal it to be taken it must be filed on or before March 
11, 1914. If the appeal is not taken the application will be¬ 
come abandoned. 

Please give this your prompt attention. 


DW 


Very truly yours, 

/s/ CHURCH & CHURCH 


43 Exhibit H 

(COPY) 

In the United States Patent Office 

Before The Commissioner of Patents on Petition To 

Revive. 

In re: Application of 
Milo Hastings, 

Serial Xo. 624,885 
filed Mav 5, 1911. 

For Hatchers for the 
Eggs of Domestic Fowls. 

c c 

Affidavit of Edgar Chambless 

State of Xew York, 

County of New York, ss: 

I, Edgar Chambless, being first duly sworn, depose and 
sav that I am a resident of the Citv of Xew York, State of 
Xew York and that I have known Milo Hastings, now of 
Tarrvtown, Xew York and have known him as far back as 

w l 

1910. 

That during the years 1911, 1912, 1913 and 1914 my 
acquaintance with said Milo Hastings was of a particularly 
intimate character. I further state that I know the fact 
to be that during the above mentioned period said Milo 
Hastings was in straightened financial condition and was 
without anv monev or means of his own and had no regu- 
lar employment or means of borrowing money. 
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That during the years 1911 to 1914 I know that 3aid Milo 
Hastings was interested in an invention he had conceived 
relating to a large incubator for the hatching of eggs and 
had applied for a patent covering his ideas in the Patent 
Office of the United States, that he was keenly interested 
in this invention and being without any means of! his own 
he was endeavoring during the above mentioned period 
particularly to try to get others interested in his 
44 invention in order to develop the same and to obtain 
money to bear the necessary expenses and! costs of 
the same; that the Patent Office acted unfavorably on his 
application and that said Hastings endeavored to get money 
from others to enable him to employ lawyers to Carry on 
his efforts to obtain this patent but without success and 
it was a matter of deep regret to said Hastings that due 
to his embarrassed financial condition and lack of funds 
he v-as not able to further contest the matter of tljie action 
of the Patent Office in the courts or otherwise. 

That during the years 1913 and 1914 I had a plan in con¬ 
nection with the publicity to be given the Exposition to be 
held in San Francisco about that time and thought I could 
use said Milo Hastings in connection with this york and 
therefore paid his expenses to come to San Francisco; that 
my plan did not fully materialize and I w 7 as unabje to em¬ 
ploy said Hastings at any renumeration salary with the 
consequence that during this period of the latteij part of 
1913 and 1914 said Hastings w’as in San Francisco with¬ 
out any money or means of support and without! employ¬ 
ment ; that he finally succeeded in borrowing Sufficient 
money from a brother to enable him to get backj to New 7 
York City as he w T as unable to bear the expense of! the trip 
himself. 

That through no fault of his own this condition of ex¬ 
treme financial embarrassment continued with sdid Hast¬ 
ings for a number of years; I know 7 that he griejved over 
the fact that he had to give up his application forja patent 
as to his incubator because of these financial conditions and 
his inability to meet certain expenses necessary tp be met 
in connection therewith as he believed he had discovered 
a new’ principle and was entitled to the grant of a pat¬ 
ent covering it and because he had no money! and no 
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45 way of borrowing the same he was forced to let the 
application become abandoned. 

I have no interest in the incubator invention of Mr. 
Hastings and I make this affidavit out of a sense of justice 
and propriety respecting a man I have long known and re¬ 
spected, upon being informed that proof of his practical 
state of poverty during the period mentioned above was 
desired. 

(Signed) EDGAR CHAMBLESS 


Sworn to and subscribed before me this the 10th day of 
December, 1935. 

(Signed) HARRY M. GREENBERG 

Notary Public 

HARRY M. GREENBERG 
Notary Public 

Bronx Co. Clerk No. 171, N. Y. Co. Clerk No. 941 
Bronx Co. Reg. No. 193G37 N. Y. Reg. No. 7G547 
Comm. Expires March 30, 1937 


(COPY) 


46 Exhibit “ 1” 

(Copy) 

In the United States Patent Office 

Before the Commissioner of Patents on Petition to Revive 

In re Application of Milo Hastings, Serial No. 624,885, Filed 
May 3, 1911, For Hatchers for the Eggs of Domestic 
Fowls 

Affidavit of 0 . 0. Hastings 

State of Kansas, 

County of Atchison , s$: 

I, 0. 0. Hastings, being first duly sworn, depose and say 
that I reside in Atchison, Kansas, and am an older brother 
of Milo Hastings, now of Tarrytown, New York, 

That I know that during the period of time from 1910 to 
1912, my said brother, Milo Hastings, had conceived an in- 
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vention relating to a large incubator for the hatching of 
eggs, but that due to his state of financial embarrassment 
and lack of any regular employment, he was in no position 
himself to develop this invention or pay the necessary ex¬ 
penses for attorney’s fees and other costs in prosecuting 
fully an application for a patent on the same; that this con¬ 
dition of my brother as to financial matters unfortunately 
continued for a number of years subsequent to lj913, with 
the result that he became indebted to me personally on ac¬ 
count of advances I made to him to cover his own; personal 
needs and emergencies; that I did not have sufficient means 
of mv own to lend him anv monev to cover the de- 
47 velopment of his invention or the prosecution of any 
patent application therefor; that I did endeavor to 
help him along these lines by seeking to obtain njoney for 
him at Independence, Kansas, but he was in no position to 
borrow monev, and mv efforts were unsuccessful. 

I further state that during the winter of 1913jl914 my 
brother, Milo Hastings, was in San Francisco, California, 
without money or employment and I loaned him a further 
amount to assist him in getting back to New Yqrk City, 
where he thought he might obtain means to at least live on 
through literarv work, in which he was interested, j 

I have no interest in incubator invention of my said 
brother, Milo Hastings, but know of his interest in the same 
and make this affidavit out of a sense of justice and pro¬ 
priety respecting his financial condition during the period 

of time mentioned above. j 

Further, deponent sayeth not. 

(Signed) O. 0. HASTINGS 

Sworn to and subscribed before me this the 10th day of 

December 1935. j 

E. E. MATTOCKS 

Notary Public 

(Copy) | 

— 


I 

! 

i 


i 

j 

I 
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(Copy) 

Department of Commerce 
United States Patent Office 

i 

Washington 

Jan. 11, 1936 

Petition to Revive. 

Ex parte Milo Hastings Serial No. 624,885 Filed May 3, 
1911 Improvement in Hatchery for the Eggs of Do¬ 
mestic Fowl. 

On March 11, 1914, the above-styled application became 
abandoned by reason of applicant’s failure to respond to an 
adverse decision of the Board of Appeals rendered March 
11, 1913. Twenty-one years, eight months and eight days 
thereafter, on November 19, 1935, this petition to revive 
was filed, which constitutes applicant’s first activity in the 
case since the date of abandonment. 

The petition is supported by a number of affidavits, in¬ 
cluding one signed by the applicant, from which it appears 
that on March 13, 1913, applicant’s attorneys furnished him 
a copy of the Board’s decision and advised that an appeal 
be taken to the Commissioner of Patents; that on March 4, 
1914, a letter was written by the attorneys to the applicant 
calling his attention to the fact that unless an appeal were 
filed on or before March 11, 1914, the application would be¬ 
come abandoned; that while the applicant received these 

communications, and was therefore fullv advised both with 

* 

respect to the remedy available to him and the consequence 
of his failure to act, he nevertheless permitted the applica¬ 
tion to become abandoned for the reason that he was finan¬ 
cially unable to file and prosecute an appeal. It further ap¬ 
pears from applicant’s affidavit that in view of the Board’s 
decision he concluded the case was probably not allowable, 
and that he entertained this view until certain decisions of 
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the Supreme Court of the United States were recently called 
to his attention, which decisions, it is insisted, clehrly dem¬ 
onstrate that the claim of this application was patentable 
over the art of record and that the Board of Appeals erred 
in affirming its rejection by the examiner. 

Upon these facts counsel contend that the delay! in prose¬ 
cuting the application during the statutory period was un¬ 
avoidable by reason of applicant ’s financial difficulties; and, 
if I correctly understand their position, that he was under 
no duty to take further steps in the matter, afteif the case 
became abandoned, until his attention was called to the 
Supreme Court decisions relied upon to show error on the 
part of the Patent Office. j 

I am clearly of the opinion that neither of these 
49 arguments is tenable. Even if applicant’s poverty, 
which he claims precluded the prosecution of an ap¬ 
peal during the time provided by statute, could be said to 
constitute unavoidableness within the meaning of! the stat¬ 
ute, which I am not prepared to hold, there still remains an 
unexplained delay of approximated twenty years in filing 
the petition to revive. In making this statement jl am not 
overlooking applicant’s claim that it was only recently he 
became aware of the Supreme Court decisions referred to, 
nor counsels’ contention that this fact should be! accepted 
as an excuse for failure to act after the application became 
abandoned. Even if it be assumed that the Boai[d of Ap¬ 
peals committed the grossest kind of error in affirming the 
examiner’s rejection of the claim, and that the |Supreme 
Court has expressly so held, which is a point I have not 
investigated, still applicant had his remedy by appeal; and 
if he chose, as he apparently did, to accept the! Board’s 
decision, the mere fact that such decision turned out to be 
erroneous cannot, upon any rational theory, be h^ld to ex¬ 
cuse applicant from availing himself of the remedy afforded 
by statute. The very purpose, and the only purpose, of an 
appeal from the Board is to correct its errors; and if an 
applicant mistakenly concludes the Board is right! when as 
a matter of fact it is wrong, his mistake is one ofj law, and 
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the consequence to him can in no true sense of the word be 
said to be unavoidable. 

The petition to revive is denied. 

(Signed) LESLIE FRAZER 

Assist an t Comm ission er. 

Messrs. Toulmin & Toulmin, 

National Metropolitan Bank Bldg., 

Washington, D. C. 

(Copy) 


(Here follows photostats marked pages 50 to 57.) 


58 Div. 38 Room 378 MMD 2-260 LDH Paper No. 2 

Address only All communications respect- 

“The Commissioner of Patents, ing this application 

Washington, D. C. ” should give the serial 

number, date of filing, 
and title of invention. 


Department of the Interior 
United States Patent Office 
Washington 


Milo Hastings, 

King’s Highway and E. 23rd St., 
Brooklyn, N. Y. 


May 26, 1911 


Please find below a communication from the Examiner in 
charge of your application. 

Ser. No. 624,885 filed May 3, 1911: Hatchery for the Eggs 
of Domestic Fowl. 

E. B. MOORE, 
Commissioner of Patents. 


Since the oath filed bears no venue, applicant must either 
file a new oath in proper form or else furnish a certificate 
from the notary who administered the oath, in accordance 
with the practice recited in ex parte Delavoye, 124 0. G., 
626. 



PLAINTIFF'S EXHIBIT K 


jKRfcENDANT’S EXHIBIT D E 
ffl DEPARTMENT OF COMMERCE 

PATENT OFFICE 

To all persons to whom these presents shall come. Greeting: I 

j$jHS TO CERTIFY that the annexed is a true copy from the records 
0 of this office of the Pile Wrap per. Contents and Drawing* 
rthe matter of the 


Abandoned Application of 


ICllo Eastings, 


Piled May 3, 1911, 


Sorlal Humber 624,fid 5, 


jrorement in Eatohery for the Eggs of Domostio Pawl* 




In Testimony Whereof I have hereunto set my 
hand and caused the seal of the I 'atent Office to be 
& affixed, «t the' Oty of Washington, this third 
£ dav of Cotober in the year of our Lord, one 

* thousand rune liur.dred and twenty-five and of the 

. 

Independence of the United States of America the one 
hundred and fiftieth. 


1 ar _ 

Commissioner of PaltnLt 


50 












r 


- 



» 


i 

i 


r 


t 







i 


,/y U department V^thb interior 

Ini vU^ NITEO 8TATE8 PATENT OFFIOE 
1 < iTTP' WASHINGTON 


/ 


April 2ft, 1211. 


Vr. Kfto Heatings, 

Kings Highway AS. 23rd Street, 
Brooklyn, W. Y. 

Sir i 



>r $15.00 

formed 


calved wi th the 
aa seme cannot be 


The incomplete money order f 
application of ISllo. Hastings, la herevl' 
accepted by thl'a Office. 

Upon receipt of complete money order ^he name will be 

i 

applied aa directed. 


Respectfully 


Enclosure. 
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To oil ottos it may concern; 

Bo it known that X, 

Kilo Bootings, a oltizen of the Uni tad Static, 
residing at Brooklyn, in tha county of Kings, and 

the stats of Hao York, bars invented a nso-snd ! 

. , . 

ussful hatohery for tbs agga of domestle foal, of 
which. tbs folloaing is a specification: 

My lnroixtlon is that of a hatchery in 
which I saours bsttsr ventilation and a store uniform 
temperature throughout tbs batching obamber by 
substituting a forced draft for gravity drafts* i 

X attained this end by the aeobanlsm 
illustrated in the accompanying drawing. This repre- 
sente a seotlon of the batobsry, in whit^h 

A is a batching obamber wherein are 
B is an elec trio fan which is to run constantly, 

I 

maintaining a steady current of air through the batch* 
log chamber, 0 is a beater, D say uniform or 

regulated source of heat. X use a gas ficuss, the 

. ■«* 

pressure o( which' is controlled by s govern or , tt or 

i 

fsbrios or porforatod partitions for tbo purpose of 
causing an swan horizontal distribution of air through* 

out tbs hatching chamber* 

X believe it to be best to cause the air 

to enter the hatching chamber from above, but my lnven- 

* 

t ldn is not limited to any particular circulation br 

movement of the air and by tha use of the fen, tbs 

. • * 

gravity, drafts may ba overoome and ths air osnsed to 

* 

move in any desired direction* 

i 

j 

I 


! 

i 
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Ventilation I secure through oracks around the 

i 

door of the hatching chamber or other email openings in 

I 

any part of the air cirouit. The air being constantly 
in motion, requires less rejuvenation than dead ^iir. 

, The part of my apparatus that is new,and which 
has not before been used in connection with hatching 
devices, is that of the fan, and this I maintain to 
be of distinct utility in securing uniform ventilation 

I 

and an even temperature throughout all parts of the 
hatching chamber. 


_ I Plain; J The Combination in a hatchery 

for the aggs of domestic jfoXl, of a ream-or chamber 

* for holding eggs to be inoubaVad and a faa pump, er 

* ' e tb ee mechanloal device with moving parts for causing 
M 8 a circulation of air in or throughSgtch chamber. 
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OATH 

ip^kMbl for United States Patent. 






the shove-named petitioner..being a worn (or Affirmed), depone „ andsay_that 

<AUwm of ' ... a. 




v_verily believe.A. 


to he the original, first, end 


inventor_of the improvement in* A 


des crib ed and clai m ed in the annexed specification; that^HUc_do£*..not kaojw and ao&4Uaot believe 

that the same vras ever known or need before .. invention or discove r y thereof, or patehtod or 


invention or discove r y thereof, or patehtod or. 


dse orib ed in any printed publication in any country before ./T^Q_invention or discovery.thereof, 

or more than two years prior to this application, or in public use or on sale in the United States for more 
than two years prior to this application; that said invention has not been patented in any country foreign 

to the United States on an application filed by_legal representatives or assigns 

more than twelve month* prior to this application; and that no application for patent on said improve¬ 
ment bee been filed by _or _representatives or assigns in j any country foreign to 




Inventor's full name:’. 


Swum, to and subscribed before ms this. 




day of. 





/ hWL/ 


by the ednisiatrator; if ii 


i gnerdlan. 


1. U tW iuxalor bedaad, tha oath will be made by the ednisiatrator; if ime n a. byKba gnanilaa. wnewbr, or land mj**- 
^ aaatatlve.' la fitter eaaa the affiant will declare hie belief that the party named ea Invrator was the original and fins inventor. 

X. if wo appRoMt be aaallra, stated wtiet foreign eoaatry be ia a dtia« or oabject 

S. flirt naaa addraaa ia fall; aa M a laaidaetof-, la the county of-and Mate of-or “of V<x -atreat, in 

(**'**' or Kaopire) of ■’* 

. fc Kate* aedb matty la which aa apeftoatio* baa bean Sad, and la each caae give data of flllag the mean. If no ap yrtr a lWvi 
baa be filed. sfaabthe words “except aa foliowa" 

7. JU1 oatna utet boar the dgMtnia of tbo affiant 

t* * f* m Whm the paraoe before whom the oath or afiraaatien la a*de ia not provided with a aval, hla official ebatartrr 
abati ba artabUahed by ooaaataat avidaoca, aa by a eartifieala from a drtfc of a court of record or other proper officer (taring a aeal." 

A certificated the official character of a inaatatiata. eta ting data of a p poi nt ment and -trsva of office, may bo file I in the Pfch-ut 
•'ttiv. which wtii obviate tha oacaatety of aepaxate oorUficataa In Individual caaen. 

u 'hro Mm oath ia taken abroad before a rotary public. Hnlge, or aogiatnte, baa nnthurity thouM in each in-tanc* be pcw r.1 
tv a cmlflc^tp'Ofy di p l om a tic or oooanlar ottcar of tha United Otetr t-w>l 
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CRA 

DEPARTMENT OF TH£ INTERIOR 
UNITED STATES PATENT OFFICE 

WASHINGTON 


April 35 I , 1®1 1« 


I hAre to aoknowledgo the receipt of your informal applioa- 
tion foxPatent the title of whioh is improvement in 

Hatcher-' for the %gs of Dietetic Fowls. 

This application is inforaal because you hare failed to sign 
the specification, when signed, your signature oust be attested 
by two witnesses, papers are accordingly returned herewith* 

The government filing fee of $15 is also required* 

This application must be completed within one year from the 
above date* 


Very respectfully, 

Kilo Hastings, 

Kings Highway * 2. 23rd St., 
Brooklyn, 2J.Y. 


Nor*.—In order i« coma unto *n application for * potent, the inventor ie by law miaimd to forwMt hi* [•■iltlon, 
»l*rif«nino. Oath, MtJ dram inje* (where lit* nature of the rate admit* of drawing,) and Id pnjr the retjairwd lee. 

No application i* cuuairiarrd complete, nor am *«* official Mi ion lie had tl.afnn, on til *11 it* (art*, a* hr*. a p wiltod. 
.re fortti- h-d in due form by the inventor or applicant. | c-ta-a 
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i 



67 











MILO HASTINGS ET AL. VS. CONWAY P. COE. 


49 


In line 14 of page 1 the word “vertical” is misspelled. 
In line 15 the words—“the eggs” should be canceled and 
inserted before “are”. 

The claim is informal as being alternative in form and 
applicant should cancel the words “room or” in |ine'2 and 

the phrase “or.moving parts’’. 

The claim is rejected on 

Hawkins, 725,079, April 14, 1903, Class 43, X-ref. or 
Osborne, 886,325, April 28, 1908, i 

It is considered that applicant’s arrangement is merely 
the double use of the arrangement there shown and that 
there is no particular combination between the fofced draft 
and an incubator since various forms of natural draft pas¬ 
sages are shown in the well known forms of incubator. 

G. R. lt>E, 

M.M.D. | Exr. 

59 Milo Hastings 

134 E. 25th St | 

New York City | 

June 19, i 1911. 

Commissioner of Patents, 

Washington, D. C. j 

Sir: | 

Refering to paper Xo. 2, Ser. Xo. 624,885, filbd May 3, 
1911: Hatchery for the Eggs of Domestic Fowl— 

If vou will send me an additional blank, I will file a new 
oath as suggested. 

I authorize you to correct the spelling of the v^ord “ver¬ 
tical” in line 14, and to transfer the words “thejeggs” in¬ 
serting same before “are” in line 15, page 1 of t^ie specifi¬ 
cation. 

I authorize you to eliminate the alternative features of 
the claim bv striking out the words “room or” ib line two 
and the words “fan, pump, or other” in lines three and 
four. 

I maintain that the rejection on 

Hawkins, 725,079, April 14, 1903, ! 

Osborne, 886,325, April 28, 1908, 

is beside the point. These patents refer to the us6 of forced 
ventilation for purposes unrelated to incubation. The use 
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of a forced draft in combination with an incubator I con¬ 
tend to be patentable, as it is a distinctly new use of a well 
known mechanical device, which in its new use required in¬ 
vention to reach and which has distinct utilitv. 

To contend that the new use is not patentable because 
passages for natural drafts exist in well known types of 
incubators is unsound; thousands of well known patents in¬ 
cluding the two cited by your examiner would be thrown out 
bv a similar line of reasoning. There are scores of existing 
incubator patents based upon the form of these natural 
draft passages, and I maintain that the introduction of a de¬ 
vice for generating a force draft to be of far greater 
uniqueness and utility than the varying designs for utiliz¬ 
ing natural drafts. 

For the reasons above given, I beg for a re-examination 
of my application. 

Respectfully yours, 

MILO HASTINGS 

60 Div. 38 Room 378 CJD Paper No. 4 

Address only All communications respect- 

“The Commissioner of Patents, ing this application 

Washington, D. C.” should give the serial 

number, date of filing, 
and title of invention. 

Department of the Interior 
United States Patent Office 
Washington 

July 15, 1911. 

Milo Hastings, 

Kings High wav and East 23rd Street, 

New York, N. Y. 

Please find below a communication from the Examiner in 
charge of your application. 

Ser. No. 624,885, filed May 23, 1911, for Hatchery for the 
Eggs of Domestic Fowl. 

E. B. MOORE, 

Commissioner of Patents. 
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In response to the communication filed June 20, j 1911. 

A blank for the new Oath required is herewith enclosed. 
The claim is again rejected on Hawkins or Osborne of 
record for the reasons stated. This rejection is m^de final 
under the decision in Ex parte Miller, 139 0. G. 730 and ap¬ 
plicant’s appeal lies to the Board of Examiners-iii-Chief. 

G. R. IDH, 

| Exr. 

M.M.D. | 

61 Milo Hastings 624885 5 Oath 

134 E. 25th St j 

New York City I 

July 22 l|911 

Commissioner of Patents 
Washington, D. C. 

Sir: j 

Inclosed is a new oath for Application 624,885, filed May 
3, 1911—Hatchery for the Eggs of Domestic Fowl[ as per 
vour communication of May 26, 1911. 


62 


Respectfully yours, 

MILO HASTINGS 
OATH j 


To accompany an application for United States 


Patent. 


State of New York, 

County of Neiv York, ss: 


1 Milo Hastings the above-named petitioner, being sworn 
(or affirmed), deposes and says that he is a citizeh of the 
United States of America 2 and resident of 3 King’s Highway 
and East 23d street in the Borough of Brooklyn, j City of 
New York, county of Kings, state of New York,; that he 


i If the inventor be dead, the oath will be made by the administrator; if 
insane, by the guardian, conservator, or legal representative. In either case the 
affiant will declare his belief that the party named as inventor was tlie original 
and first inventor. 


- If the applicant be an alien, cancel “the United States of America,” and 
state of what foreign country he is a citizen or subject. 

3 Give residence address in full; as “ a resident of-, in the couhty of-, 

and State of-,” or “of No.-street, in the city of-, couhty of-, 

and State (Kingdom, Republic, or Empire) of-.” 
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verily believes himself to be the original, first, and 4 sole 
inventor of the improvement in 5 6 A hatchery for the eggs of 
domestic fowl described and claimed in the annexed specifi¬ 
cation; that he does not know and does not believe that the 
same was ever known or used before his invention or dis¬ 
covery thereof, or patented or described in any printed pub¬ 
lication in anv country before his invention or discovery 

* * * 

thereof, or more than two years prior to this application, 
or in public use or on sale in the United States for more 
than two years prior to this application; that said invention 
has not been patented in any country foreign to the United 
States on an application filed by him or his legal represen¬ 
tatives or assigns more than twelve months prior to this 
application; and that no application for patent on said im¬ 
provement has been filed by him or his representatives or 
assigns in any country foreign to the United States, except 
as follows : c . 


Inventor’s full name: 7 MILO HASTINGS 


(No acknowledgment may be made by 
any attorney appearing in the case.) 


Sworn to and subscribed before me this 21st day of July, 
1911. 

J B GANNON 

(Signature of justice or notary.) 

(Seal) 8 Notary Public ±t8 

Countv of New York 
(Official character) 


4 ‘‘Sole” or ‘‘ joint .’ 7 

s Insert title of invention. 

6 Name each country in which an application has been filed, and in each case 
give date of filing the same. If no application has been filed, erase the words 
“except as follows.” 

" All oaths must bear the signature of the affiant. 

$ * * * i i When the person before whom the oath or affirmation is made 

is not provided with a seal, his official character shall be established by com¬ 
petent evidence, as by a certificate from a clerk of a court of record or other 
proper officer having a seal.” 

All the application papers must be attached together with a ribbon or tape, 
the ends of which must be brought together under the seal before the latter is 
affixed and impressed; or, each sheet must be impressed with seal, or initialed 
by the officer. The drawing must not be attached to the papers. 

When the oath is taken abroad before a notary public, judge, or magis¬ 
trate, his authority should in each instance be proved by a certificate of a 
diplomatic or consular officer of the United States. 
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63 Div. 38 Room 378 LDH Paper No. 6 

Addi *ess only All communications respect- 

“The Commissioner of Patents, ing this application 

Washington, D. C.” should give thfe serial 

number, date of filing, 
and title of invention. 

Department of the Interior 
United States Patent Office 
Washington 

Aug. 14, 1911. 

Milo Hastings, 

King’s Highway and 23rd St., j 

Brooklyn, N. Y. j 

Please find below a communication from the Exaihiner in 
charge of your application. 

Ser. No. 624,885, filed May 3, 1911: Hatchery for the Eggs 
of Domestic Fowl. 

E. B. MOORE, 
Commissioner of Patents. 


In response to the communication filed July 24, 1911: 

The new oath required has been received. 

The application stands under final rejection of the date 
of July 15, 1911, and periods within which applicant must 
act will commence with that date. 

G. R. IDE, 

Exr. 

M.M.D. 


64 P^>w Atty 

Hon. Commissioner of Patents, 

Sir: | 

I hereby appoint Messrs. Church & Church (a fijrm com¬ 
posed of Melville Church and Joseph B. Church) df Wash¬ 
ington, D. C., as my attorneys in the matter of my applica¬ 
tion Serial No. 624,885, filed May 3, 1911, Improvements in 
Hatchery for the Eggs of Domestic Fowl, with full power 
of substitution and revocation, to prosecute said applica¬ 
tion, to make alterations and amendments therein, to re- 
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ceive the patent and to transact all business in the Patent 
Office connected therewith. 

MILO HASTINGS 

65 In the United States Patent Office. 

Room 378 

Milo Hastings; Hatchery for Eggs of Domestic Fowl; Filed 

May 3, 1911; Serial No. 624,885. 


Hon. Commissioner of Patents, 

Sirs:— 


In reply to Office letter of July 15, 1911. The present 
attorneys have but recently been called into this case, and 
after a careful consideration of the application, together 


with a mass of data and information derived from 


practical hatchery of large capacity which is being operated 
by the applicant, they are of the opinion that the invention 
has not been fully comprehended by the Examiner, due, per¬ 
haps, largely to the lack of skill of the applicant himself in 
the handling of applications for patents, or to his lack of 
knowledge as to the points which should be presented for 
the Examiner’s consideration. 


For this reason we have to request that the case be fur¬ 
ther considered in connection with the claim presented here¬ 
in, and that said claim be entered as a substitute for the 
present claim, a course which we believe is justifiable under 
the circumstances, although we also request that, if the Ex¬ 
aminer does not feel at liberty to re-examine the applica¬ 
tion, the claim be entered for the purposes of appeal. 

Please amend the case by canceling the present claim 
and substituting the following therefor: 

66 “A hatchery for eggs embodying an incubating 
chamber adapted for the reception of superposed 
trays for eggs to be incubated, whereby said eggs will be 
arranged in layers one above the other, means for effecting 
a distribution of air uniformly to the eggs in the chamber, 
means for heating the air, and mechanically operated 
means for forcing a uniform circulation of air through all 
parts of the chamber and past the heater, whereby convexion 
currents will be eliminated, temperature and gaseous strati- 
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fication of the air in the chamber overcome, and |the eggs 
subjected to the influence of air of the same terhperature 
and composition.” j 

Remarks. ! 

I 

i 

The problem presented to applicant was one which finds 
no analogy in the small incubators such as are cpmmonly 
used throughout the country, for in them the chamber is 
of such small size and the eggs located so close together 
in a vertical direction that the disturbing influences due to 
convexion currents and air stratification amount to noth¬ 
ing. It is well known that eggs during the process of incu¬ 
bation exert a very marked influence on the air Surround¬ 
ing them, as the temperature of the eggs themselves varies 
in accordance with the stage of their development and the 
gaseous emanations tend to produce vitiated conditions 
which exert a marked influence upon the eggs themselves, 
and especially upon adjacent eggs, if the eggs are at dif¬ 
ferent stages of their development. The eggs themselves 
thus produce both temperature and gaseous stratification 
of the air in the chamber, but this is easily overcome in a 
small incubator by ordinary convexion currents shell as are 
set up by the heater or by the temperature of the eggs 
67 themselves, but in a large hatchery where many 
hundreds, and even thousands, of eggs are beng con¬ 
tinually advanced in the process of incubation are; ordinary 
means for causing the circulation of air by convexion cur¬ 
rents through and in the incubating chamber has been dem¬ 
onstrated as being totally inadequate, and this is believed to 
be one of the principal reasons why, up to the present time, 
hatcheries of large capacity have proven to be practical fail¬ 
ures, except, perhaps, in a few isolated instances, where 
natural temperature and mosture conditions of the whole 
atmosphere have been exceptionally favorable. Applicant’s 
invention, on the other hand, provides a means whereby 
success is practically assured, regardless of the location of 
the hatchery, and such success is believed to be due to the 
fact that, he has by a painstaking and very costly series of 
experiments discovered that the temperature and gaseous 
stratification in the incubating chamber must be overcome 
by a mechanically forced circulation of the air Vhich will 
insure a correct and uniform influence of the air upon all of 
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the eggs in the incubating chamber, and this forced circula¬ 
tion must be such as to overcome the counteracting influ¬ 
ence of the eggs upon the air when said eggs are in the dif¬ 
ferent stages of incubation. This feature has seemingly 
never been effectuallv worked out bv investigators along 
this line prior to applicant, and it seems to the attorneys 
to present all of the characteristics of a patentable invention 
of the highest order. The fact that air both heated and 
cooled has been forced into and through apartments and 
vehicles, such as railway cars, etc., does not suggest the idea 
of overcoming the difficulties encountered in the practical 
operation of incubators of large capacity, especially as the 
conditions which exist in such hatcheries have not 
68 heretofore been adequately understood, and the rem¬ 
edies for the conditions as applied to incubators of 
small capacity were totally inadequate. 

In view of the fact that, if this amendment is admitted 
for the purpose of appeal only, the appeal should be taken 
before the 15th of July, it is requested that the foregoing- 
amendment and argument be considered promptly or in 
ample time for the appeal to be filed within the statutory 
time. 


Respectfully, 


MILO HASTINGS, 

By CHURCH & CHURCH 

His Attorneys. 


May 24, 1912. 
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69 Div. 38 Room 378 MMD CJD Papqr No. 9 

Address onlv 
* 

The Commissioner of Patents, 

Washington, D. C. 


All communications respecting this 
application should give the serial jiumber, 
date of filing, and title of invention. 

I 

Department of the Interior 
United States Patent Office 


Washington 


Milo Hastings, 

c/o Church and Church, 
Wash. D. C. 


June 25, 1912. 


Please find below a communication from the Exafiiiner in 
charge of your application. 


Ser. No. 624,885, filed May 3, 1911, for Hatchery for the 
Eggs of Domestic Fowl. 

E. B. MOORE, 

♦ Commissioner of Patents. 

i 

In response to the communication filed May 24, 1912. 

The claim presented by the amendment of the above date 
has been entered for the purposes of appeal. It is consid¬ 
ered that the references of record are anticipation^ of this 
claim and the case stands under the final rejection of July 
15, 1911. 


M.M.D. 


G. R. lt>E, 
i Ear. 


i 
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70 In the United States Patent Office. 

Room 378. 

Milo Hastings; 

Hatchery for Eggs of Domestic Fowl; 
Filed May 3, 1911; Serial No. 624,885. 


Appeal to the Board of Examiners-in-Chief'. 

Hon. Commissioner of Patents, 

Sir: 

I hereby appeal to the Board of Examiners-in-Chief from 
the decision of the Primary Examiner, rejecting finally my 
above entitled application, and allege as ground therefor, 
that the Examiner erred in holding the claim presented by 
the amendment of May 24, 1912 to be anticipated by the 
references of record. 

An oral hearing is requested. 

Respectfully, 

MILO HASTINGS, 

By CHURCH & CHURCH 

His Attorneys. 

July 8, 1912. 

71 Department of the Interior, 

United States Patent Office. 

Washington, D. C. July 18, 1912. 


Before the Board of Examiners-in-Chief on Appeal. 
MMD-LDH 

In re application 
Milo Hastings; 

Ser. No. 624,885; Filed May 3, 1911; 
Hatches for the Eggs of Domestic Fowl. 

Examiner's Statement. 


The claim rejected is— 

A hatchery for eggs embodying an incubating chamber 
adapted for the reception of superposed trays for eggs to 
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be incubated, whereby said eggs will be arranged in layers 
one above the other, means for effecting a distribution of 
air uniformly to the eggs in the chamber, means for heat¬ 
ing the air, and mechanically operated means foii forcing 
a uniform circulation of air through all parts of the cham¬ 
ber and past the heater, whereby convexion currents will 
be eliminated, temperature and gaseous stratification of 
the air in the chamber overcome, and the eggs subjected to 
the influence of air of the same temperature and composi¬ 
tion. | 

The references cited are— 

Hawkins, 725,079, April 14, 1903, j 

Osborne, 886,325, April 28, 1908. 

In the device under consideration applicant has supplied 
an electric fan in an ordinary type of incubator, having an 
egg chamber and a suitable heater, in order to produce a 
forced circulation of air through all parts of the cjhamber. 

The references, Hawkins and Osborne, were cited to show 
that it is old to use a mechanical means to produce h forced 
draft. The claim was rejected upon the ground that it in¬ 
volved merely the double use of the devices there shown 
and that applicant had only applied them to an old 
72 type of incubator such as shown by Day, 1789,719, 
May 16, 1905, wherein it is shown common to so ar- 
range the device that a natural circulation of air will be 
produced by the change in temperature thereof. It| has not 
been shown that any new results are obtained other than 
those always procured through the substitution of forced 
for natural draft. 

It is therefore believed that the device is a most obvious 
example of the double use of an old apparatus and j that the 
claim was properly rejected upon this ground. 

Respectfullv submitted, ! 

G. R. IDE 

Examiner, Division 38. 


M.M.D. 
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73 Copy No. 5585 Paper No. 12 Notice of Hearing 
Address only 

The Commissioner of Patents, 

Washington, D. C. 

Department of the Interior 
United States Patent Office 
Washington 

July 19, 1912, 

Sir: 

The case of Milo Hastings Serial No. 624,885, will be 
heard by the Examiners-in-Chief on the 23rd day of Decem¬ 
ber 1912. 

It is the sixth case on the assignment for that day. 

The hearings will commence at one o’clock, and as soon 
as the argument in one case is concluded the succeeding 
case will be taken up. 

If any party, or his attorney, shall not appear when the 
case is called, his right to an oral hearing will be regarded 
as waived. 

The time allowed for arguments is as follows: 

Ex parte cases, thirty minutes; 

Motions, thirty minutes, each side; 

Interference appeals, final hearing, one hour each side. 
By special leave, obtained before the argument is com¬ 
menced, the time may be extended. 

The appellant shall have the right to open and conclude 
in interference cases, and in such a case a full and fair 
opening must be made. 

Briefs in interference appeals must be filed in accordance 
with the provisions of Rule 147. 

Respectfully, 

E. B. MOORE, 
Commissioner of Patents. 

To Church & Church, Attys., 

McGill Bldg. 

Washington, D. C. 
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74 United States Patent Office. 

! 

Before the Board of Examiners-in-Chief on Appeal. 

| 

In re application 
Milo Hastings; 

Serial No. 624,885; Filed May 3, 1911; 
Hatchery for the Eggs of Domestic Fovfl. 


Brief for Applicant. 

The invention or discovery made by this applicant and 
which now seems so simple and obvious to the Primary Ex¬ 
aminer is one which has only been developed as a result of 
years of study and effort. The problems confronting ex- 
perimentors in the art of egg incubation have bepn studied 
from many different angles, some investigators holding the 
view that nature must be simulated in every possible way 
if satisfactorv results are to be attained, and others believ- 
ing that science can improve upon nature. 

Manv efforts have been made to carrv on the incubation 
of eggs on an extensive scale, but as a rule such efforts 
have been unsuccessful, save in a few instances where cli¬ 
matic and atmospheric conditions have been exceptionally 
favorable (for example, the large incubating plants of An¬ 
cient Egypt). Other efforts to carry on incubation on an 
extensive scale have invariably failed, unless the operations 
have been sub-divided, so to speak, into a multiplic- 
75 ity of units, as, for example, by the employment of 
a large number of relatively small incubators each 
practically independent of the other. The problejn has been 
to enable the incubating operations to be carried on con¬ 
tinuously, if so desired, with eggs at all stages of develop¬ 
ment, and with all of a vast number of eggs subjected to the 
same temperature and atmospheric conditions b^st adapted 
for the development of the embryo. An incubator such as 
is contemplated is in sharp contrast to the ordinary incu¬ 
bator in that it is designed to handle simultaneously hun¬ 
dreds of thousands of eggs and, therefore, requires a rela¬ 
tively large chamber for accommodating them, j Plants ac¬ 
tually constructed by applicant have been competent to 
handle from thirty thousand to one hundred and fifty thou- 
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sand eggs and upwards at one time, for it is only by the 
handling of such large numbers of eggs that the expense 
of scientific handling and incubating operations can be re¬ 
duced to a minimum. 

In a small incubator holding from fifty to a few hundred 
eggs, the incubating chamber is of only a few cubic feet 
capacity and the eggs are almost invariably arranged in a 
single horizontal layer with which arrangement it becomes 
a comparatively simple matter to regulate the heat and 
moisture conditions, but should there be a failure to do so, 
the resultant , loss would be quite insignificant. With a 
large hatchery, on the other hand, containing one hundred 
thousand eggs, for example, failure of a hatch would mean 
financial ruin. While these considerations do not enter into 
the questions of invention and patentability to any 
76 great extent, attention is directed to them in order 
that the Board may appreciate the situation con¬ 
fronting one who undertakes to accomplish the seemingly 
simple results necessary for successful incubation. 

During the incubating process the eggs themselves, espe¬ 
cially if assembled in large numbers close together, exert a 
most marked influence upon the surrounding air, both with 
respect to temperature and composition, and owing to their 
inherent temperature changes, they exert a most marked 
influence upon adjacent eggs due to radiation. For exam¬ 
ple, during the initial stage of incubation, the eggs absorb 
heat whereby their temperature is raised, but during the 
final stages, the vital processes generate heat and in prac¬ 
tice it is found that with vast numbers of eggs assembled 
in a single compartment and with eggs at all stages of in¬ 
cubation but very little extraneous heat need be supplied, 
because the eggs in the later stages of development supply 
the necessary heat for the eggs in the earlier stages of de¬ 
velopment. In practice, however, a source of heat is always 
maintained in order to permit of proper regulation. 

Insofar as moisture conditions are concerned, it seems to 
be a problem of maintaining the atmosphere at the proper 
degree of humidity to insure only a proper evaporation in 
the internal moisture of the eggs. 

It is obvious that the conditions set up by the eggs them¬ 
selves will produce temperature stratification in the egg 
chamber, and in addition emanations from the eggs of a 
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i 

gaseous nature will accentuate the stratification in 

77 the chamber. In a large collection of eggs in which 
incubation has started the temperature at the center 

of the collection will be raised very much higher than the 
temperature nearer the bottom and sides of the collection, 
from which it appears very clear that the reason for the 
success of the small incubator with its single layer of eggs 
is due to the fact that with such a small egg chamber uni¬ 
form conditions are more easily maintained and itj is only 
necessary to watch the condition of the particular horizon¬ 
tal air stratum in which the eggs are located. Suich ideal 
conditions cannot, however, be maintained in a large incu¬ 
bating chamber containing many superposed layers I of eggs. 
The simple way in which applicant overcame the difficulty 
was through the provision of a mechanically operated air 
forcing means which would force a rapid circulation of air 
through the whole collection of eggs in the chamber and 
past the heater. The mechanical air forcing mea^s is an 
essential factor, if heat is to be conserved and the condi¬ 
tions maintained uniform; for a circulation, which is due to 
differences in temperature in different portions of the cir¬ 
culatory system, as, for example, where the air is circulated 
by the effect of the heater in causing the heated ait* to rise 
and pass into or through the incubating chamber, will not 
answer for large collections of eggs. Its efficacy ip doubt¬ 
ful even in a small incubator, for the reason that at fhe time 
when the circulation should be most active, i. e., during the 
final stages of development of the embryo, the embryo is 
itself generating the greatest quantity of heat, which will 
counteract the circulating tendency of the heater on| the air. 
Furthermore in the incubating process during the final 
stages of the development the external heat supplied must 
be greatly reduced and this of itself would reduce the rate 
of circulation, and consequently, the heat and gaseous 

78 stratification would be augmented rather titan pre¬ 
vented. The claim of the application includes as its 

mechanical elements an incubating chamber adaptecf for the 
reception of superposed trays for eggs to be incubated, 
means for effecting a distribution of air uniformly to the 
eggs in the chamber, means for heating the air, and piechan- 
ically operated means for forcing a uniform circulation of 
air through all parts of the chamber and past the| heater. 
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It is through the instrumentality of these elements that the 
temperature and gaseous stratification of the air in the 
chamber is overcome, and the eggs are uniformly subjected 
to the influence of air of the same temperature and compo¬ 
sition. In other words, regardless of the number of super¬ 
posed layers of eggs in the chamber, each egg will be sub¬ 
jected to the conditions best calculated to promote the de¬ 
velopment of the embryo and it becomes a comparatively 
simple matter to regulate both the temperature, the humid¬ 
ity or the gaseous composition of the air, inasmuch as all 
of the air is drawn positively through a circulatory system 
and may be modified at any point during its circulation. 
By providing a forced circulation the influence of the eggs 
themselves becomes a negligible factor, a result which is 
impossible where temperature conditions are relied upon 
to effect the circulation and cause a uniform distribution 
of the air to the eggs. 

In treating this subject, the inventor himself says: 

44 Large room hatcheries have been tried before and have 
failed because their builders did not know how to overcome 
the inequalities of temperature due to the convexion cur¬ 
rents of air or gravity drafts set up within the chamber by 
the difference in temperature of walls, eggs, or other ob¬ 
jects, and also because with dead air it was impos- 
79 sible to keep large quantities of incubating eggs from 
overheating in the center of the mass. In the Hast¬ 
ings hatchery temperature stratification is overcome by 
forcing through the hatching chamber a mechanically im¬ 
pelled blast of air. This rapidly moving air evenly dis¬ 
tributed throughout the cross section of its movement by 
suitable gratings, results in a more even distribution of 
heat within a hatching chamber holding many thousands of 
eggs than is secured in a single egg tray of the most per¬ 
fect dead air machine. In the practical plant the entire 
volume of air passes through the fan every thirty seconds.” 

“In the Hastings hatchery, a current of air is blown past 
each and every egg at the rate of thirty feet per minute and 
this rapidly moving air quickly bringing the temperature 
of the egg to approximately that of the air. This method 
of heating keeps the temperature of the eggs in the ad¬ 
vanced state of incubation down within a few degrees of 
that of the air, the exact difference being regulated at will 
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by adjusting the speed of the fan. When properly ad¬ 
justed the same blast of air used to heat fresh eggs does 
equally well for eggs in the advanced stages ju§t as the 
same temperature of the body of the hen incubates the eggs 
at all stages of development, without recourse on the hen’s 
part to the “hatching fever”, erroneously supposed to 
explain the higher temperature of eggs at a more advanced 
stage of development. Owing to this fact eggs at all stages 
may be handled simultaneously with uniformly good re¬ 
sults.” 

The ventilation of all previous makes of incubatdrs is de¬ 
pendent upon gravity drafts which are in turn dependent 
upon differences in temperature between the jiatching 
chamber and the outer atmosphere, or in different parts of 
the circulating system. Thus the amount of ventilation is 
three times as great when the thermometer outside regis¬ 
ters 43 degree as when it registers 83 degrees, a fadt doubt¬ 
less having much to do with the poor hatches of the sum¬ 
mer months. 

The Mechanical Draft Hatcherv assures verv thorough 
and very uniform ventilation of every egg and chicjk in the 
machine, but this very rapid circulation of air in the 
hatching chamber, is an enclosed circuit. The operator of 
a Mechanical Draft plant may switch as much “frph” or 
outdoor air into this inner circulation as he is wijlling to 
heat. The Inventor’s practice is to use but a small jportion 
of outdoor air except in cases of excessive humiditjv, when 
a large exchange of air is utilized as a simplest iheans of 
increasing evaporation. 

If this rapid movement of air through the hatching cham¬ 
ber could possibly injure eggs or chicks, hen nests out of 
doors and bird nests in trees would never have kept the 
race alive. 

The moisture—humidity—evaporation business 
80 seems to be helplessly confused in the minds jof both 
incubator makers and users. The editor of Farm 
Poultrv once criticised the writer for his theorv concerning 
humidity on the grounds that it disagreed with the teach¬ 
ings of the U. S. Weather Bureau. The amusing fact of the 
incident was that shortly before Dr. Marvin, in charge of 
the humidity investigations of the Weather Bureau, had 
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complimented the writer for his ‘valuable contribution’ to 
the science of humidity. 

The moisture problem in incubation is only a matter of 
causing the correct amount of water to evaporate from the 
average egg. The function of the evaporation of a liquid 
into the air is dependent upon three factors; temperature, 
rate of air movement, and the saturation deficit, or differ¬ 
ence between the vapor pressure (humidity) of the air and 
the vapor pressure of the liquid. With a gravity draft in¬ 
cubator the amount of air movement is dependent on ex¬ 
ternal temperature while the saturation deficit is wholly de¬ 
termined bv the humidity of the external air from whence 

V * 

the hatching chamber atmosphere is drawn. This intro¬ 
duces two weather variables into the problem and while it 
is theoretically possible to correct for these, in practice it 
is not. The Hastings Hatchery having a confined atmos¬ 
phere and a uniform rate of air movement places the hu¬ 
midity problem under a real control. Damp air may be 
dried with calcium chloride, if one has other reasons for 
not wishing to change the atmosphere. Because of the 
rapid air movement such artificial drying will rarely be 
necessary in American practice if the writer’s experience 
in hatching during warm foggy weather on the Gulf Coast 
of Texas is a fair criterion. 

The Dept, of Agriculture took out a patent on a very ac¬ 
curate moisture controlling device invented by the writer 
and, when desired, the Hatchery will be equipped with au¬ 
tomatic humidifiers based on the same principle. The in¬ 
troduction of moisture from the mist strav nozzles in the 

* 

fan boxes to increase humiditv, or running in outside air 
to decrease it as indicated bv egg weights or air cell shrink- 
age is sufficient for ordinary hatching practice.” 

There can be no question in regard to applicant having 
advanced this art, nor in regard to the value of the inven¬ 
tion from an economic standpoint. 

The references cited do not suggest the invention they il¬ 
lustrate : 

81 (a) systems whereby properly heated air may be 

forced into living rooms of buildings and into public 
vehicles, and allowed to escape through the ordinary cracks 
and openings or through openings especially provided for 
the purpose; and 
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(b) a small incubator in which there is an ai|r circulat¬ 
ing system in which a heater causes a difference in the 
specific gravity of the air in different portions (?f the sys¬ 
tem. 

In the latter arrangement it will be noted the heat gen¬ 
erated by the heater and by the eggs oppose aiid tend to 
prevent circulation with the result that during fipal stages 
of development when rapid circulation is most essential, 
the external heat must be reduced because the! eggs are 
themselves generating heat and the circulation will be re¬ 
duced to the minimum. In other w T ords, w T ith the:system of 
the references the maintenance of uniform conditions would 
be impossible, where the number of eggs present is suffi¬ 
cient to have any influence on surrounding atjnospheric 
conditions. 

With regard to the Osborn patent, it will be noted that air 
stratification is the very object sought to be attained, see 
Osborn specification, page 1, lines 25-35 and 72-8S; page 2, 
lines 8-17 and 36-38. There is no circulatory system but 
the air is discharged to the atmosphere, and tljis is also 
true of the car heater of the Hawkins patent. 

Respectfully, 

MILO HASTINGS, 

Bv CHURCH & CHUllCH 

" _ m 

His Attorneys. 

December 20, 1912. 

82 E.L.L. I 

Appeal No. 5585. U. S. Patent Office. March 11, 1913. 

Before the Examiners-in-Chief, on Appeal. 

Application of Milo Hastings for a patent for ani improve¬ 
ment in Hatcheries for the Eggs of Domestic Fowl, filed 
May 3, 1911, Serial No. 624,885. ! 

Messrs. Church & Church, attorneys for appellant. 

This is an appeal from the action of the primary exam¬ 
iner finally rejecting the following claim: 

“A hatchery for eggs embodying an incubating chamber 
adapted for the reception of superposed trays for eggs to 
be incubated, whereby said eggs will be arranged in layers 
one above the other, means for effecting a distribution of air 
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uniformly to the eggs in the chamber, means for heating 
the air, and mechanically operated means for forcing a uni¬ 
form circulation of air through all parts of the chamber 
and past the heater, whereby convexion currents will be 
eliminated, temperature and gaseous stratification of the 
air in the chamber overcome, and the eggs subjected to the 
influence of air of the same temperature and composition.” 

The references cited are: 

Hawkins, 725,079, Apr. 14, 1903. 

Osborne, 886,325, Apr. 28, 1908. 

The device covered bv this claim is an incubator which 
differs from the incubator shown in the patent to Day, cited 
by the examiner, in that a mechanically operated fan is em¬ 
ployed for the purpose of securing ventilation of the incu¬ 
bator, instead of relying upon the natural circulation caused 
by the lamp which supplies the heat. By reason of the em¬ 
ployment of a fan for this purpose, the appellant contends 
that he is able to carry out the incubation of eggs much more 
perfectly, especially when conducted upon a large 
83 scale. It is contended that if the natural circulation 
of the air due to the lamp be relied upon, the air in 
the incubator will become stratified, bv reason of the differ- 
ent temperatures of the eggs, and that as eggs absorb heat 
during the first portion of the process of incubation, and 
give out heat during the latter portion thereof, the addi¬ 
tional heat at the end of the process will tend to check the 
draft at the precise time when it is most needed, while in 
>the case of the forced draft the constant circulation of air 
at the proper temperature and humidity can be readily sup¬ 
plied at all times. The original specification is very brief 
and makes it clear that the sole invention is in securing bet¬ 
ter ventilation and a more uniform temperature throughout 
the hatching chamber, by substituting a forced draft for 
gravity drafts. 

The examiner cites the patent to Osborne and the patent 
to Hawkins, for the purpose of showing that forced draft 
for ventilating purposes is well known in the art of ventila¬ 
tion, and in view of this holds that there can be no invention 
in substituting the forced draft for the natural draft of the 
lamp, for the purpose of securing more perfect ventilation 
in an incubator. 
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The appellant in his brief lays great stress upon his al¬ 
leged success in building and carrying on hatcheries upon a 
large scale, and this may all be true, but there is notching in 
the claim which involves operation upon a large scale, the 
claim covering nothing more than would be found in the Day 
incubator if a fan were supplied to give better ventilation, 
and, even if the idea of carrying out the operations on a 
large scale could in some way be included in the clai.n, it 
would not appear to change the situation, for it is not novel 
to operate on a large scale as is admitted in the brief, refer¬ 
ence being made to incubator establishments whicjh. have 
been operated in Egypt. Also, large numbers of eg^s have 
been incubated at the same time in this country, but 
84 in those cases it is stated to have been accomplished 
by means of a number of separate incubators, j 

We find nothing which indicates that the appellant has 
taken advantage of any newly discovered principle I in the 
incubation of eggs, for it was well known that eggs should 
be supplied with air at the proper temperature apd the 
proper degree of humidity, and that the ventilation jshould 
be made as perfect as was consistent with the means em¬ 
ployed. In operating with incubators of moderate capacity, 
it is apparently not necessary to ventilate as perfectly as it 
would be if the eggs were incubated in a single large ;apart- 
ment, but this only means that when operating on a large 
scale a system of ventilation should be employed which will 
operate perfectly and be applicable to the increased size of 
the plant, and it is well known that even in the ventilation 
of buildings the proper device for this purpose is tp ven¬ 
tilate by means of a forced draft. We therefore believe that 
the examiner is right in holding that there is no invention 
in substituting forced draft for the natural draft jin an 
incubator. 

The decision of the examiner is affirmed. 

FRANK C. SKINNER 
FAIRFAX BAYARD j 

Examiners-in-Chief. \ 

i 

I agree with appellant that the claim is patentable, j 

F. C. STEWARD j 

Examiner-in-CJlief. 
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85 (Copy) Appeal No. 5585 Paper No. 15 

Notice of Decision 

i 

(Examiners in Chief, U. S. Patent Office, Mar 11 1913) 

Department of the Interior 
United States Patent Office 
Washington 

Milo Hastings 

c/o Church & Church—Attvs. 

McGill Bldg., 

Washington, D. C. 

Sir: 

Inclosed find copy of decision this day rendered by the 

Examiners in Chief in the ex parte case of Milo Hastings— 

Serial No. 624,885. 

Bv direction of the Commissioner: 

•> 

Very respectfully, 

W. F. WOOLARD 

Chief Clerk. 

(Here follows photostats marked pages 86 and 87.) 

88 Motion to Dismiss 

Filed April 9, 1936 

R. F. Whitehead, 

Solicitor, U. S. Patent Office, 
for Defendant. 

Now comes the Defendant, Commissioner of Patents, by 
his attorney, R. F. Whitehead, and moves this Honorable 
Court to dismiss the bill of complaint in the above entitled 
cause on the following grounds: 

I. It appears from the bill of complaint (paragraphs 8 to 
12, inclusive) that appeal was taken from the final rejec¬ 
tion by the Primary Examiner on July 15, 1911, of the 
single claim of the application of the plaintiff Hastings, 
to the Examiners-in-Chief, in accordance with the pro¬ 
visions of Section 4909 R. S. (U. S. C. Title 35, Sec. 57) 
as then in force; that the action of the Primary Examiner 
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was affirmed by the Examiners-in-Chief on March 11, 1913; 
and that no response was made to that action within one 
year thereafter, as required by Section 4894 R. S.j as then 
in force and that a petition to revive the application, which 
was filed on November 19,1935, was denied by the Assistant 
Commissioner of Patents on January 11, 1936 (Seel Exhibit 
J, attached to the Bill of Complaint). Section 4894 R. S. 
(IT. S. C. Title 35, Section 37), as in force prior to the Act 
of March 21, 1927, provides that upon failure of an appli¬ 
cant to prosecute his application within one year after any 
action therein, the application shall be regarded $s aban¬ 
doned “unless it be shown to the satisfaction of the Com¬ 
missioner of Patents that such delay was unavoidable”. 
The question whether the delay in the prosecution of an 
application was unavoidable having thus been submitted 
by law to the discretion of the Commissioneij of Pat- 
89 ents and he having held that the delay in this case 
was not unavoidable, this Court is without |urisdic- 
tion to review that action of Commissioner (Chessiii v. Rob¬ 
ertson, 61 App. D. C. 260; 1933 C. D. 13; Cregierj v. Coe, 
62 App. D. C. 320; 1933 C. D. 29). 

II. The decision affirming the rejection of the claim by 
the Primary Examiner was rendered bv the Examiners-in- 

mr 

Chief under the statutes in force prior to the Act of March 
2, 1927, and this Court has, under Section 4915 R. S. (U. S. 
C., Title 35, Section 63) as amended by said Act, no; author¬ 
ity to review a decision of the Examiners-in-Chief ai prayed 
in prayers (a), (b) and (c) of the Bill of Complaipt. 

III. In view of the amendments made to Sections 4909, 
4910, 4911 and 4915 R. S. by the Act of March 2, 19?7, there 
is now no authority in any tribunal to entertain an appeal 
from the decision of the Examiners-in-Chief in tile appli¬ 
cation of the Plaintiff Hastings and said decision is there¬ 
fore final. 

IV. If this Court holds it has jurisdiction to review the 
action of the Commissioner in denying the petition to re¬ 
vive the Hastings application, then the Bill on its face and 
by reference to the application of Hastings which has been 
made part of the Bill, shows that the delay was^ not un¬ 
avoidable. The record shows that no action was taken in 
the Hastings file after the decision of the Exam|iners-in- 
Chief of March 11, 1913, asking for a review of that deci- 
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was affirmed by the Examiners-in-Chief on March 11, 1913; 
and that no response was made to that action within one 
year thereafter, as required by Section 4894 R. S. as then 
in force and that a petition to revive the application, which 
was filed on November 19,1935, was denied bv the Assistant 
Commissioner of Patents on January 11, 1936 (See Exhibit 
J, attached to the Bill of Complaint). Section 4894 R. S. 
(U. S. C. Title 35, Section 37), as in force prior to the Act 
of March 21, 1927, provides that upon failure of an appli¬ 
cant to prosecute his application within one year after any 
action therein, the application shall be regarded as aban¬ 
doned “unless it be shown to the satisfaction of the Com¬ 
missioner of;Patents that such delay was unavoidable”. 
The question whether the delay in the prosecution of an 
application was unavoidable having thus been submitted 
by law to the discretion of the Commissioner of Pat- 
89 ents and he having held that the delay in this case 
was not unavoidable, this Court is without jurisdic¬ 
tion to review that action of Commissioner (Chessin v. Rob¬ 
ertson, 61 App. D. C. 260; 1933 C. D. 13; Cregier v. Coe, 
62 App. D. C. 320; 1933 C. D. 29). 

II. The decision affirming the rejection of the claim by 

the Primarv Examiner was rendered bv the Examiners-in- 
♦ » 

Chief under the statutes in force prior to the Act of March 
2, 1927, and this Court has, under Section 4915 R. S. (U. S. 
C., Title 35, Section 63) as amended by said Act, no author¬ 
ity to review a decision of the Examiners-in-Chief as prayed 
in prayers (a), (b) and (c) of the Bill of Complaint. 

III. In view of the amendments made to Sections 4909, 
4910, 4911 and 4915 R. S. by the Act of March 2, 1927, there 
is now no authority in any tribunal to entertain an appeal 
from the decision of the Examiners-in-Chief in the appli¬ 
cation of the Plaintiff Hastings and said decision is there¬ 
fore final. 

IV. If this Court holds it has jurisdiction to review the 
action of the Commissioner in denying the petition to re¬ 
vive the Hastings application, then the Bill on its face and 
by reference to the application of Hastings which has been 
made part of the Bill, shows that the delay was not un¬ 
avoidable. The record shows that no action was taken in 
the Hastings file after the decision of the Examiners-in- 
Chief of March 11, 1913, asking for a review of that deci- 




MILO HASTINGS ET AL. VS. CONWAY P. COE. 


75 


91 


DANIEL W. O’DONOpHUE 


Memorandum 


JUNE 10, 1937 

$50 deposited in lieu of bond on appeal. 
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Plaintiffs’ Assignment of Errors. 
Filed June 10, 1937 


Now come the plaintiffs, Milo Hastings and James Man¬ 
ufacturing Company, by their solicitors, and having 
prayed an appeal to the United States Court of Appeals 
for the District of Columbia from the final decree of the 
District Court of the United States for the District of Co- 
lumbia. entered on the 26th day of May, 1937, dismissing 
the bill of complaint herein, respectfully represent, as 
grounds of appeal and as an assignment of erroits herein, 
that said District Court of the United States for the Dis¬ 
trict of Columbia erred in the following particulirs: 

1. In dismissing the bill of complaint. 

2. In granting defendant’s motion to dismiss the bill of 
complaint. • 

3. In not denying defendant’s motion to dismisjs the bill 
of complaint. 

4. In not holding that it had jurisdiction to grant 
93 plaintiffs an original trial to determine whether the 
plaintiff’s are entitled to a patent on the Hastings 
application involved herein. 

5. In not holding that it had jurisdiction to determine the 
correctness or incorrectness of the action of the Commis¬ 
sioner of Patents in holding that the delay of the plaintiff 
Hastings of more than one year in responding to the action 
of 1 lie Examiners-in-Chief in affirming the Primary Exam¬ 
iner was not unavoidable. 

6. In not holding that it had jurisdiction to determine 
the correctness or incorrectness of the action of ithe Com¬ 
missioner of Patents in denying plaintiffs’ petition to re¬ 
vive application Ser. No. 624,885, filed by Milo Hastings, 
one of the plaintiffs herein, May 3, 1911, for Improvement 
in Hatchery for the Eggs of Domestic Fowl. 


i 

I 

_ 
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7. In holding that it had no jurisdiction to determine 

plaintiffs’ right to revive said application after the failure 

of Hastings to respond to action of the Examiners-in-Chief 

within one vear from such action. 

* 

8. In not holding that it had jurisdiction to pass upon 
plaintiffs’ right to revive the Hastings application. 

9. In not holding that it had jurisdiction to pass upon the 
right of plaintiffs to the relief prayed for in the bill of com¬ 
plaint. 

10. In not holding that the decision of the Exam- 

94 iners-in-Chief was not final and that it had jurisdic¬ 
tion to determine the right of plaintiffs to a patent 

on said Hastings application. 

11. In not holding that the bill of complaint herein does 
not show on its face that the delay in filing the petition to 
revive was not unavoidable. 

12. In not holding that the decisions of the Supreme 
Court of the United States in Smith v. Snow, 294 U. S. 1 
and Waxham v. Smith, 294 U. S. 20, show that the Exam- 
iners-In-Chief reached an incorrect conclusion as to the 
patentability of the incubator of the application of the 
plaintiff Hastings and that these decisions excused the de¬ 
lay of plaintiffs in filing the revival petition herein. 

13. In not holding that the decisions of the Supreme 
Court of the United States in Smith v. Snow, 294 U. S. 1 
and Waxham v. Smith, 294 U. S. 20 constituted ample 
ground for reopening the Hastings application involved 
herein. 

14. In not holding that plaintiffs were entitled to a trial 
on the question of whether or not they had made out a case 
for the revival of the Hastings application involved herein. 

15. In not holding that the decision of the Supreme Court 
of the United States in Smith v. James, 57 Sup. Ct. 711, ad¬ 
vance sheets of May 15, 1937, showed that the plaintiff 

Hastings was entitled to a patent on his said appli- 

95 cation and for that reason it had jurisdiction to pass 
on the right of the plaintiffs to revive the Hastings 

application. 

16. In not holding that it had jurisdiction to pass upon 
the refusal of the Commissioner of Patents to revive the 
Hastings application in view of the fact that the rejection 
of the Hastings application was an error on the part of the 
Patent Office. 





77 


MILO HASTINGS ET AL. VS. CONWAY P. CO^. 

17. In not holding that it had jurisdiction tq determine 
• whether plaintiffs are entitled to a patent on j said Hast¬ 
ings application because they were denied a patent by the 
Commissioner of Patents. 

18. In not holding that it had jurisdiction to! determine 
whether plaintiffs are entitled to a patent on said Hastings 
application because the bill of complaint herein was filed 
within six months of the refusal of the Commissioner of 
Patents to grant a patent on said application. 

19. In not holding that the refusal of the Commissioner 
of Patents to revive the Hastings application was a refusal 
of a patent on said application and that plaintiffs had six 
months from said refusal to file a bill of complaint in the 
District Court of the United States for the District of Co¬ 
lumbia and to get a determination by it as to whether plain¬ 
tiffs were entitled to a patent on said application. 

20. In not holding that plaintiffs had six months from 
the refusal of the Patent Office to grant a patent on said 

Hastings application within which to file a bill of 
96 complaint in the District Court of the United States 
for the District of Columbia under Sec. 4j915 U. S. 
R. S., Sec. 63, Title 35 U. S. C. A. for the issuance of a pat¬ 
ent on said application. 

21. In not holding that plaintiffs are entitled t<j a patent 
on said Hastings application. 

22. In not holding that the subject-matter of said Hast¬ 
ings application constituted patentable invention. 

23. In not holding that the device of said Hastings appli¬ 
cation was patentable over the prior art. j 

24. In not holding that the elements of the Hastings ap¬ 
plication constituted a new and patentable combination. 

25. In not holding that the forced draft and staged in¬ 
cubation of the Hastings application constituted patent- 
able subject-matter. 

26. In not holding that the claim of the Hastings applica¬ 
tion is patentable. 

27. In not filing findings of fact and conclusioiis of law 
as required by Equity Rule 70-1/2, or an opinion constitut¬ 
ing findings of fact and conclusions of law. 

Wherefore, plaintiffs pray that the said decree be re¬ 
versed and a decree entered that the District Court of the 
United States for the District of Columbia has jurisdiction 
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to determine the right of plaintiffs to revive the said 

97 Hastings application and their right to a patent 
thereon. 

JOHN M. MASON 
H. A. TOULMIX 
H. A. TOULMIX, JR. 
TOULMIX & TOULMIX 
Attorneys for Plaintiffs. 

Plaintiffs' Praecipe 
Filed June 10,1937 

* * * * # * 

To The Clerk of The District Court of the L'nitd States for 
The District of Columbia: 

Please prepare a transcript of the records in this cause, 
to be filed in the office of the Clerk of the United States Court 
of Appeals for the District of Columbia, under the appeal 
allowed herein, and include in said transcript the following 
pleadings, proceedings and papers on file, to wit: 

1. Bill of complaint, and all exhibits attached thereto, 
including Exhibits A, B, C, D, E, F, G and attached copies 
of letters, H, I, J and K. 

2. Defendant's Motion to Dismiss. 

3. Final decree and plaintiffs ’ notice of appeal. 

4. Assignment of errors. 

5. Plaintiffs’ praecipe. 

6. Clerk’s certificate. 

JOHN M. MASON 
H. A. TOULMIX 
H. A. TOULMIX, JR. 
TOULMIX & TOULMIX 
, Attorneys for Plaintiffs. 

Defendant agrees that the foregoing records and 

98 exhibits shall be reproduced in the printed record in 
the United States Court of Appeals for the District 

of Columbia and shall constitute the record on appeal 
herein. 

R. F. WHITEHEAD 
Attorney for Defendant. 
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99 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Coprt of the 
United States for the District of Columbia, hereby certify 
the foregoing* pages numbered from 1 to 98, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of whicli is made 
part of this transcript, in cause No. 61051 in Equity, where¬ 
in Milo Hastings and James Manufacturing Company are 
Plaintiffs and Conwav P. Coe, Commissioner of Patents, 
is Defendant, as the same remains upon the files aijid of rec¬ 
ord in said Court. 

In Testimony Whereof, I hereunto subscribe jny name 
and affix the seal of said Court, at the City of Waish .ngton, 
in said District, this 20th day of July, 1937. 


(Seal) 


CHARLES E STEWjART, 

Clerk . 


By CHAS B COFLIN, 

Assistant Clerk. 


Endorsed on cover: No. 7014 Milo Hastings ej; al., Ap¬ 
pellants, vs. Conway P. Coe, Commissioner of Patents. 
United States Court of Appeals for the District cjf Colum¬ 
bia. Filed Jul 21 1937 Moncure Burke, Clerk 






United States Court of Appeals for the 
District of Columbia 


APRIL TERM, 1937. 

No. 7014. 


MILO HASTINGS AND JAMES MANUFACTURING 

COMPANY, 

Appellants, 


vs. 


COXWAY P. COE, 
Commissioner of Patents, 

Appellee. 


BRIEF FOR APPELLANTS. 


Toulmix & Toulmix, 

J. M. Masox, 

Solicitors for Appellants. 

H. A. Toulmix, 

H. A. Toulmix, Jr., 

Of Counsel for Appellants. 


The Gates Legal Publishing Co., Cleveland, Ohio 









INDEX. 


ARGUMENT .|.. 4 

i 

Quotations from Smith v. Hall and Smith v. James!— 

301 U. S. 216.L. 9 

Second C. C. A. Holds Hastings Prior Inventor.. J. . 17 

Authorities in Support of the Bill.j.. 19 

The Motion to Dismiss this Action Brought under 


Sec. 4915 


Commissioner’s Cases Do Not Apply.|.. 31 

Supreme Court Rule on Patent Office Errors as Ito 
Inventorship .|.. 35 

Situation of Hastings When Board of Appeals de¬ 
nied Him a Patent. j. . 36 

Assignment of Errors (Rec. 75-77).|.. 40 

I 

Error 4.* .j. . 40 

| 

Error 8 . j. . 41 

Errors 12 and 13.|.. 42 

Error 15.I 43 


Error 17 


Error 19. \ 44 

Errors 25 and 26.j.. 45 

CONCLUSIONS .[. 46 



















Statutes and Authorities Cited. 



Adams v. Jones, Fed. Cas. 57, 1 Fed. Cas. 126. 35 

Alexander Milburn Co. v. Davis-Bournonville Co., 

270 U. S. 390, 401. 35 

American Cable v. Roebling's Sons, 65 F. (2d) SOI.. 20 

Appert r. Brownsville, 144 Fed. 115. 28 

Atkinson v. Board man, 2 Fed. Cas. 97, Case Xo. 607 28 

Bakelite Corporation v. National Aniline, S3 Fed. 


(2) 176.26,31,33 

Borden’s Farm Products Co. v. Baldwin, Commis¬ 
sioner of Agriculture, 293 U. S. 194. 2 

Butterworth, Commissioner of Patents v. United 
States ex rel. Hoe and Others, 112 U. S. 50.. 
. 19,30,41 

Chessin v. Robertson, 63 F. (2) 267. 31 

Conway v. White, 292 F. 837. 37 

Creiger v. Coe, 67 Fed. (2) 692. 31 

Dental Vulcanite v. Wetherbee, Fed. Cas. 3S10, 7 
Fed. Cas. 498. 35 

Fahrenwald v. Cope, 38 F. (2d) 251. 29 

Fischer v. Pater, 36S 0. G. 493. 29 


Geiger v. First Troy National Bank <£ Trust Co., 

30 F. (2) 7, 9.37,47 

Goodyear v. Day [Case Xo. 5566]. 35 

Goodyear v. Root, Case Xo. 5597, 10 Fed. Cas. 743.. 35 

Greene v. Beidler, 47 F. (2) 927. 29 

Howe v. Williams [Case X'o. 6,778]. 35 


















James v. Smith and Hall v. Smith, S3 F. (2) 217, 221 
. 3,8,17 

Jones v. Seicall, Fed. Cas. 7495, 13 Fed. Cases 1017.; 35 

The King v. The Smith Incubator Co. et al. (Canadi-! 
an case).i 15 

Lucke et al. v. Coe, Commissioner of Patents, 69 F. 

(2d) 379.21,30,33 

Morris v. Huntingdon [Id. 9S31].j 35 

i 

Pitman et al. v. Coe, Commissioner of Patents, 68 FI 

(2) 412..21,30,31,33 

Public Service Commission of Wisconsin v. Wisconl 
sin Telephone Co., 289 IT. S. 67.1.2,3 

Sagles v. Chicago, Case Xo. 12,414, 21 Fed. Cas. 597 35 

Shoemaker v. Robertson, Commissioner of Patents, 

54 Fed. (2) 456.[ 20 

Smith v. Hall et al ., 83 F. (2) 217.j. 17 

I 

Smith v. Hall and Smith v. James, 301 U. S. 216, 227 
. 3, 4, 5, 6, 7, 8, 9, 37, 39, 43, 45,46, 47 

Smith v. James et al., 83 F. (2) 221.j. 17 

Smith v. Snow, 294 U. S. 1.j. 

. 5,6,7,8,37,39,42,45, 46,47 

In Re Squire, Fed. Cas. 13,269, 22 Fed. Cas. 1015j. 27 

St imps on v. Railroad, 4 How. [45 U. S.] 402.....;. 35 

l 

Syracuse Washinq Mach. Corporation v. Vieau et al., 

72 F. (2) 410.125,31 

TT’«a - 7(a»! v. Smith, 294 U. S. 20. I. 

. 5, 6, 7,8, 37, 39,42,4oj 46,47 

j 

Whipple v. Miner, 15 Fed. 117. j. . 26 


l 





















Revised Statutes, Section 482, as amended (35 l. S. 


C. A., Sec. 7). 33 

Section 4894 R. S. (U. S. C., title 35, see. 37).32, 33 

Section 4909 R. S. (U. S. C., title 35, sec. 57).32, 33 

i 

Section 4909 R. S., as amended. 34 


Section 4911 R. S. (U. S. C. A., title 35, sec. 59a). .4, 32, 33 

Section 4911 R. S., as amended. 34 

Section 4915 R. S. (35 U. S. C. A. 63). 

.;. 1, 3, 4, 5,19, 30, 32, 34, 3S, 39, 40, 41, 44 


Section 4915 R. S., as amended. 34 

U. S. Supreme Court Equity Rule 70V 2 


o 











United States Gourt of Appeals for the 
District of Columbia 


APRIL TERM, 1937. 

No. 7014. I 

i 

I 

— 

MILO HASTINGS AND JAMES MANUFACTURING 

COMPANY, | 

Appellants , 
vs. 

I 

CONWAY P. COE, 

Commissioner of Patents, 

Appellee. 

BRIEF FOR APPELLANTS. ! 

i 

The Bill in this case seeks the issuance of a patent 
to Hastings pursuant to Sec. 4915 of the U. S. Revised 
Statutes. It is an action de novo to execute the decision 
of the Supreme Court of the United States that fast¬ 
ings was the first inventor and entitled to a patent on 
mammoth incubators. 

This is an appeal from the decision of the District 
Court for the District of Columbia dismissing this action, 
on an interlocutory motion by the Commissioner, by an 
order reading: 

“It is this 26 day of May, 1937, Adjudged, Or¬ 
dered and Decreed that the motion to dismiss be 
and is hereby granted, and that the bill of complaint 
be and is hereby dismissed.” (Rec. 74.) 

This order is all the District Court stated. It wrote 

| 

no opinion; it made no findings of fact and stated no 
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conclusions of law. In this respect that Court did not 
comply with Equity Rule TO 1 /-/ promulgated by the Su¬ 
preme Court of the United States. That Rule reads: 

“In deciding suits in equity, including those re¬ 
quired to be heard before three judges, the court of 
first instance shall find the facts specially and state 
separately its conclusions of law thereon; and, in 
granting or refusing interlocutory injunctions, the 
court of first instance shall similarly set forth its 
findings of fact and conclusions of law which consti¬ 
tute the grounds of its action. 

“Such findings and conclusions shall be entered 

of record and, if an appeal is taken from the decree, 

shall be included bv the clerk in the record which 

% 

is certified to the appellate court under rules 75 and 
76.’’ 

IV e have assigned error on the part of the District 
Court in these words: 

“27. In not filing findings of fact and conclusions 
of law as required by Equity Rule 7.0V^, or an opin¬ 
ion constituting findings of fact and conclusions of 
law.” (Rec. 77.) 

The Court below did not take the brief then pre¬ 
sented for the plaintiff, but stated that he did not want 
the brief; that he was sufficiently informed without tak¬ 
ing the brief and then the Court, his Honor Judge 
O’Donoghue, entered the order just above quoted. 

The failure of the Court below to make findings of 
fact and set forth conclusions of law brings the case at 
bar within the decisions of the Supreme Court in 

Public Service Commission of Wisconsin v. Wis¬ 
consin Telephone Co., 289 U. S. 67; and 
Border's Farm Products Co. v. Baldwin, Com¬ 
missioner of Agriculture, 293 U. S. 194. 



In the Wisconsin case, the court said: 

“* * * While that decision [the decision j under 
review] is not on the merits and does not require 
the findings of fact and conclusions of law j which 
would be appropriate upon final hearing, thd court 
should make the findings of fact and conclusions of 
law that are appropriate to the interlocutory pro¬ 
ceeding.'’ (P. 71.) 


In the Borden case, the Court said: 

“* * * We held that before the questions cjf con¬ 
stitutional law, both novel and of far-reaching im¬ 
portance, were passed upon by this Court, ‘the facts 
essential to their decision should be definitelv ifound 
by the lower courts upon adequate evidence.’ I” (P. 
212 .) 


The Bill in this case sought a decree ordering the 
issuance of a patent to Hastings for his invention pursu¬ 
ant to the decision of the Supreme Court of the United 
States that Hastings was the first to make the invention 
in question as against Samuel B. Smith, who unjjustly 
obtained a patent, not actually for his invention, but 
actually for Hastings’ invention. Smith v. IlaU and 
Smith v. James , 301 U. S. 216, 227. j 

Accordingly this is an action de novo under tlie Re¬ 
vised Statutes, Sec. 4915 (35 U. S. C. A. 63) for the pro¬ 
curation of a patent to the inventor Hastings. Tlie Bill 
was filed on or about March 28, 1936, in anticipation of 
the decisions of the U. S. Court of Appeals for the Sec¬ 
ond Circuit, in the cases of James v. Smith and Hall v. 
Smith, which were announced April 6, 1936, and reported 
in 83 F. (2) 217, 221, finding Hastings to be tlni true 


inventor. 

I 

This Bill was dismissed on the motion of the! Com¬ 
missioner upon the erroneous theory that it was an ap¬ 
peal or review of the Commissioner’s decision as |if the 
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action were under Section 4911 of the Revised Statutes, 
whereas such a review or appeal procedure could only be 
had under Section 4911 in the U. S. Court of Customs 
and Patent Appeals. This is an action, to the contrary, 
under Rev. St. Sec. 4915 (35 U. S. C. A. 63), provided by 
Congress for an original de novo action on the right of 
an applicant for a patent, taken only by him in the court 
below and in this Court. 

Those decisions sustained the defense of prior knowl¬ 
edge and prior use by Mr. Hastings, one of the appel¬ 
lants in this action. The other appellant the James 
Manufacturing Company, is a party in interest with Milo 
Hastings. 

And that Court of Appeals was affirmed by the Su¬ 
preme Court of the United States in an elaborate opinion 
by Mr. Justice Stone handed down April 26, 1937—an 
opinion in which all the Justices concurred and in which 
they sustained the defense of prior knowledge, and use, 
and prior inventorship, by Mr. Hastings. We quote 
further along in this brief at length from that opinion; 
but call attention now to this passage as to the Patent 
Office proceedings in the Hastings application: 


44 The disclosures made in the Hastings brief [in 
the Patent Office] were so complete that they might 
well have been used in support of the Smith claim. 

Pressed to their conclusion they would have war¬ 
ranted award of the patent later granted to Smith.” 

(301 U. S. 216, 227.) 


ARGUMENT. 

The following numbered paragraphs contain a sum¬ 
mary of our argument: 

1. That this is not an action under Section 4911 
(35 U. S. C. A. 59a) but is definitely an action de 
novo under Rev. St. Sec. 4915 (35 U. S. C. A. 63) for 
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the procuration of a patent to Hastings for his in¬ 
vention on mammoth incubators. 

2. That the Supreme Court in Smith v. Snoiv, 
294 U. S. 1 and in Waxham v. Smith, 294 jU. S. 
20, found that the subject matter in Hastings’ inven- 

i 

tion was patentable in character. 


3. That the Supreme Court in Smith v. James, 
301 U. S. 216, established the present right of j Hast¬ 
ings to now receive his patent, thus overruling the 
erroneous decision of the majority of the Exanliners- 
in-Chief in denying Hastings a patent on his appli¬ 
cation. 


4. That the procedure under Rev. St. Secj. 4915 

embraces the correction of anv and all errord com- 

* 

mitted by the Patent Office in not granting Hastings 
a patent. 

5. That the averments of Hastings’ Bill, being 
sworn to, must be assumed to be correct, and to make 
out a case of financial distress which has prevented 
him from further pressing, in the Patent Office, his 
rights to a conclusion. 


0. That the Supreme Court having found Hast¬ 
ings to be entitled to a patent, thus overruliijg the 
erroneous opinion of the Examiners-in-Chief, and 
Rev. St. Sec. 4915 (35 U. S. C. A. 63) givipg au¬ 
thority to this Court to correct such errors, appel¬ 
lants submit that the decision of the Supreme Court 
should be executed by the action of this Conrt in 
ordering that a patent be now granted to Hastings 
for his invention. 


7. That among the Patent Office rulings is the 
action of the Assistant Commissioner in not eVen so 
much as examining the Supreme Court’s opinions in 
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Smith v. Snow and IT r axliam r. Smith to inform him¬ 
self that that Court had definitely found the subject 
matter of Hastings’ invention to be patentable, but 
instead the Assistant Commissioner said: “* '* * 
which,is a point I have not investigated.” (Rec. 39.) 

i 


This de novo action was brought within the statutory 
period of the final refusal under Revised Statutes, Sec. 
4915, to obtain a patent to Hastings for his invention, in 
accordance with the decisions of the Supreme Court in 
Smith r. Snow, 294 U. S. 1; Waxham v. Smith, 294 U. S. 
20; and Smith v. James ct al., 301 U. S. 216. It is man¬ 
datory that the Patent Office comply with the law as laid 
down by the Supreme Court of the United States. 

In rejecting Hastings’ request for a Revival of the 
Hastings application, a formal step in view of the hold¬ 
ing of the Supreme Court in Smith v. Snow, supra, the 
Assistant Commissioner said: 


“* * * Even if it be assumed that the Board of 
Appeals committed the grossest kind of error in af¬ 
firming the examiner's rejection of the claim, and 
that the Supreme Court has expressly so held, which 
is a point I have not investigated, * * (Jan. 11, 
1936—Rec. 39.) 


The failure to do so, and to give effect to the Su¬ 
preme Court's decision as to the law of this case, was 
clearly a capricious act on the part of the Assistant Com¬ 
missioner. 

In the court below this Bill was attacked bv the Com- 
missioner’s motion to dismiss on the erroneous basis that 
this case is one of appeal from the rulings of the Patent 
Office. In the first place, whatever rulings the Patent 
Office made have already been overruled by the effect of 
the decisions of the Supreme Court of the United States 
in Smith v. Snow and Waxham v. Smith, 294 U. S. 1, 20. 


i 
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'We allude to the action of the Primary Examiner and the 
affirmance thereof by the Examiners-in-Chief in the Pat¬ 
ent Office in rejecting Hastings ’ patent application for a 
patent on his invention on the ground that there was no 
invention in an apparatus and process involving the use 
of forced air currents or streams created by mechanical 
means, whereby heat and moisture taken up by the air 
would be conveyed to the eggs, as compared with mere 
convection currents of air created by heat, as from a 
flame. And we further refer to Smith v. James, 301 U. S. 
216, 227, where the Supreme Court said the brief filed in 
the Patent Office by Hastings “ would have warranted 
award [to Hastings] of the patent later granted to 
Smith. ’’ | 

In Smith v. Snow, 294 IT. S. 1, and Waxharn v. Smith, 
294 U. S. 20, the Supreme Court held that there was 
patentable invention in the use in incubating ehgs of 
currents of air, created by mechanical means, and laden 
with moisture and heat to be applied to the eggs, and 
that such method was patentably different from t\ie use 
of convection currents created by heat and not by me¬ 
chanical propulsion. 

In the Snow case, the Supreme Court said: 

“* * * The features emphasized were the superi¬ 
ority, over drafts caused by variations of tempera¬ 
ture, of ‘current produced by mechanical means’ 
applied to eggs in staged incubation arranged at dif¬ 
ferent levels, * * (P. 15, bottom.) j 

Referring to the prior art, the Court added: 

They “made no use of a current of aif pro¬ 
pelled bv means other than variations of temper¬ 
ature, (P. 17, top.) 


i 

| 


i 
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Again referring to the prior patents, the Court said: 

‘‘in which the circulation of air through the incubat¬ 
ing chamber bv means other than variations in tern- 
perature is wanting.” (P. 17, middle.) 

Again the Court said: 

“* * * The prior art discloses no application of a 
continuously circulating current of air to eggs in 
staged incubation which would restrict Claim 1 with 
respect either to the arrangement of the eggs or the 
direction or control of the current of air.” (P. 18, 
top.) 


Finally, the Court said: 

“* * This respondents accomplish by the cur¬ 

rents of air set in motion either directly or indirectly 

• • 

by the movement of the blades of the propellers. The 
method is that of Smith.” (P. 20.)* 


Referring to the merits of this case, we beg to call 
the Court's! attention to the fact that this controlling 
decision of the Supreme Court (Smith r. Snow, 294 
U. S. 1) was, and is, a holding directly the opposite of the 
erroneous rulings of the Primary Examiner and the 
Examiners-in-Chief in the Patent Office when they de¬ 
feated the Hastings patent application on the ground 
that there was no patentability in the step or use of 
currents of air mechanically driven among eggs to carry 
heat and moisture to them, in view of convection cur¬ 
rents giving movement to the air by heat. This grievous 
error of law unjustly defeated the patent application of 
Hastings with all the consequences of disappointment, 


* The reason for the then statement “The method is that of 
Smith.” was that when the above Supreme Court opinion was 
written, the case of Smith v. James et al., S3 F. (2) 217, 222, by 
the 2nd C. C. A., holding Hastings was the first inventor and 
not Smith, had not been decided, and the case of Smith r. James , 
on certiorari, had not reached the Supreme Court, which later 
affirmed the 2nd C. C. A. (301 U. S. 216.) 
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loss and deprivation of an invention of great vjalue; the 
Patent Office later awarded Letters Patent on jthe same 
invention to Smith whom the Supreme Court now finds, 
was not the true inventor, but that Hastings wap. Smith 
v. James and Smith v. Hall, decided April 26, 1937. (301 
U. S. 216.) 

But, “it is a long lane that has no turning,•” as seen 
in the decision of the Supreme Court of thp United 
States in Smith v. James, in which it was adjudicated 
that Hastings would have received a patent on! that in¬ 
vention of his but for the erroneous action of the Pat- 
ent Office, the Supreme Court saying: I 

“The disclosures made in the Hastings brief 
[filed in support of his application] were so com¬ 
plete that they might well have been used in sup¬ 
port of the Smith claim. Pressed to their i conclu¬ 
sion, they would have warranted award of the patent 
later granted to Smith.” I 


Quotations from Smith v. Hall and 
Smith v. James—301 U. S. 216. 

i 

For the convenience of the Court we take the fol- 

i 

lowing quotations from this last Supreme Court decision: 

“To establish the Hastings prior use respondents 
rely on the proof of his construction of an incuba¬ 
tor in Brooklyn, New York, early in 1911, and its 
use in the hatching season in the early months of that 
year and of 1912, and on proof of his construction of 
another in Muskogee, Oklahoma, in 1911, and its use 
in 1912 and 1913. Thev offer documentary edrrobo- 
ration in more or less contemporary articles ip pub¬ 
lished journals and in a patent application with its 
supporting documents, filed in the patent office in 
1911.” (P.221.) I 

“* * * Hastings’ incubators were closed bham- 
bers, with restricted openings. A current of lieated 
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air was propelled by a motor driven fan in such 
manner as to come in contact with the eggs placed 
within the chamber in stacks of trays, and to re¬ 
turn to the fan bv means of which it was continuously 
recirculated. See Smith v. Snow, supra, 19, 20; Wax- 
ham v. Smith , 294 U. S. 20, 22. Both incubators were 
of large capacity. That in Brooklyn was built for 
6,000 eggs, although it does not appear that it ever 
contained more than 2,000 eggs at any one time, and 
that in Muskogee was for 30,000 eggs.” (P. 221.) 

“Before 1908 Hastings had had an extensive ex- 
perience in poultry culture. In 1908 and 1909 he 
was in the service of the Department of Agriculture, 
and in the course of his duties he inspected many 
poultry plants and experimental stations operating 
incubators. He was the author of a book, ‘The 
Dollar lien,’ published in 1909, in which he described 
a procedure for the incubation of eggs. ” (Pp. 222- 
223.) 

“* *,* The reference to an incubator in continu¬ 
ous operation, for deliveries once or twice a week, 
and to temperature regulation of the egg chamber 
by a propelled current of heated air, moving at a 
velocity sufficient to maintain an even temperature 
shows that Hastings had the conception of staged 
incubation long before he built the Brooklyn incu¬ 
bator. 

“On May 3, 1911, while he was in Davis’ employ, 
and when the Brooklyn incubator was in operation, 
Hastings filed an application for a patent, Serial Xo. 
624,885. Documents in support of the application 
tiled as late as July 1911, give Hastings’ address as 
that of Davis in Brooklyn. The application dis¬ 
closes a chamber with restricted openings in which 
the eggs are placed and through which a steady cur¬ 
rent of air, heated to a uniform temperature, is 
propelled by a constantly moving electric fan, so as 
to circulate throughout the chamber.” (P. 223.) 
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“* * * The application was prepared by Hastings, 
but upon its rejection by the examiner, he soiight the 
aid of counsel who, on May 24, 1912, amended the 
claim and filed a statement in explanation of it, stat¬ 
ing that they had derived data and information from 
a practical hatchery of large capacity then bhing op¬ 
erated by the applicant. j 

“In this statement it was pointed out that ‘the 
temperature of the eggs themselves varies in accord¬ 
ance with the stage of their development and the 
gaseous emanations tend to produce vitiated 1 condi¬ 
tions which exert a marked influence upon the eggs 
themselves and especially upon adjacent e[>’gs, if 
the eggs are at different stages of their develop¬ 
ment*; that ‘in a large hatchery where many hun¬ 
dreds and even thousands of eggs are being continu¬ 
ally advanced in the process of incubation the 
ordinary means for causing the circulation of air by 
connexion currents through and in the incubating 
chamber has been demonstrated as being totally in¬ 
adequate, and this is believed to be one of the prin¬ 
cipal reasons why, up to the present time, hatcheries 
of large capacity have proven to be practical fail¬ 
uresAnd finally it was stated that Hastings had 
‘discovered that the temperature and gaseous strati¬ 
fication in the incubating chamber must be overcome 
by a mechanically forced circulation of the air which 
will insure a correct and uniform influence qf the 
air upon all of the eggs in the incubating chamber, 
and this forced circulation must be such as toiover- 
comc the counteracting influence of the eggs\upon 
the air when said eggs are in the different stages of 
incubation / j 

“In the brief of counsel on appeal to the Board 
of Examiners-in-Chief, dated December 30, 1012, 
these points were elaborated and explained . 7 'j (Pp. 
224-5.) i 

“It was then explained that the ‘temperature 
stratification in the egg chamber* is overcome 
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‘through the provision of a .mechanically operated 
air forcing means which would force a rapid circu¬ 
lation of air through the whole collection of eggs in 
the chamber and past the heater. The mechanical 
air forcing means is an essential factor, if heat is to 
he conserved and the conditions maintained uni¬ 
form. f ” (P. 225, middle.) 

“The brief also quoted from a statement of Hast¬ 
ings, which, after observing that temperature strati¬ 
fication mav be overcome in a hatching chamber 
holding many thousands of eggs by applying to them 
a mechanically impelled blast of air, says: 

‘In the Hastings liatcherv, a current of air is 
blown past each and every egg at the rate of thirty 
feet per minute and this rapidly moving air quick¬ 
ly bringing the temperature of the egg to approxi- 
matelv that of the air. This method of heating 
keeps the temperature of the eggs in the advanced 
state of incubation down within a few degrees of 
that of the air, the exact difference being regu¬ 
lated at will by adjusting the speed of the fan. 
When properly adjusted the same blast of air used 
to heat fresh eggs does equally well for eggs in 
the advanced stages just as the same temperature 
of the bodv of the hen incubates the eggs at all 
stages of development, without recourse on the 
heirs part to the “hatching fever/’ erroneously 
supposed to explain the high temperature of eggs 
at a more advanced stage of development. Owing 
to this fact eggs at all stages may be handled 
simultaneouslv with uniformlv good results/ ” 
(Pp. 225-6.) 

“We think it plain that at the time these docu¬ 
ments were filed [in the Patent Office] the essential 
elements for hatching eggs in staged incubation, as 
they were later claimed in the Smith patent, were 
known to Hastings, and that he was familiar with a 
structure capable of employing that method. They 
afford convincing corroboration of the oral testi- 
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many that the incubator in use in Brooklyn immedi¬ 
ately preceding the filing of the application, find both 
incubators in use during its pendency, employed the 
method of the Smith claim.” (Pp. 226.) 

“* * * He did know the method of setting; eggs in 
staged incubation in a closed chamber and continu¬ 
ously circulating through them a current pf mois¬ 
tened air at an appropriate temperature, j and he 
knew that the advantages of the use of this method 
over the type of incubator in which there ipere no 
mechanically propelled currents of air, were! that it 
facilitated the continuous operation of the incubator 
and the simultaneous incubation in a single chamber 
of a greatly increased number of eggs. 

“The disclosures made in the Hastings brief were 
so complete that they might well have been psed in 
support of the Smith claim. Pressed to th^ir con¬ 
clusion, they would have warranted award of the 
patent later granted to Smith. See Smith v\ Snow, 
supra ,—14-16. While the Patent Office file ion the 
abandoned claim is not relied on as a prior publica¬ 
tion, see The Corn-Planter Patent, 23 Wall. 181, 210- 
211; cf. Alexander Milburn Co. v. Davis, 270 U. S. 
390, 400, 402, it is competent and cogent evidence 
to determine the nature and date of the indention 
which the inventor claims to have embodied ip work¬ 
ing form, see Corn-Planter Patent, suprfi, 211: 
United States Blind Stitch Mach. Corp. v. Reliable 
Mach. Works, 67 F. (2d) 327, 328 (C. C. A. 2d); 
Walker, Patents (6th ed., 1929), Secs. 97, 98. 

“In 1911, Hastings induced Lieber, a local lawyer 
and business man of Muskogee, Oklahoma, and an¬ 
other, to organize a corporation for the promotion 
of the Hastings method of incubation. Under its 
auspices Hastings constructed there an incubator 
of 30,000 egg-capacity in the latter part of 1911 and 
directed its operation during the 1912 hatching sea¬ 
son. Its operation was continued by an associate in 
the season of 1913. The general plan of its coijstruc- 



14 


tion and mechanical operation as testified to by 
Hastings is abundantly corroborated by disinter¬ 
ested witnesses and contemporary photographs and 
publications describing it. The principal witnesses 
are Lieber, who furnished the money for the enter¬ 
prise, Peabody, the electrical contractor who in¬ 
stalled the fan and other electrical equipment of the 
incubator, and Hickox, manager of the local electric 
light company which supplied the current for the in¬ 
cubator. In 1912, Hickox took photographs of the 
incubator in operation, and prepared a written de¬ 
scription of it. These were produced at the trial.” 
(Pp. 227-8.) 

“* * * A motor-driven fan , placed at one end of the 
incubator, propelled a current of air over a moisture 
pan , thence through a passage at the back of the egg 
trays into contact with a heating pipe under thermo¬ 
static control. From that point it passed into a pas- 
sa ire wav directly above the stacks of egg trays, 
thence downward through the travs to a passage be- 
neath them, through which the current was returned 
to the fan in continuous circulation. A number of 
other witnesses, having no connection with the Has¬ 
tings enterprise, including three called by petitioner, 
saw the incubator in operation and corroborate the 
testimony as to its main features: the presence with¬ 
in the incubator of thousands of eggs, placed in 
stacks pr trays, hatched by the circulation through 
them of a fan-propelled heated current of air.” (P. 
228.) 


“The testimony of Hastings that staged incuba¬ 
tion was employed in the Muskogee structure is cor¬ 
roborated bv this course of business and bv the con- 
• • 

temporaneous statements and brief filed with his pat¬ 
ent application.” (P. 230.) 

”* * * It was this construction of the claim which 
gave a new significance to the Hastings incubators, 
different from anv recognized bv previous deci¬ 
sions.” (P. 232.) 
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“* * * The circumstances attending the Brooklyn 
use, which called for the setting of eggs at frequent 
intervals in an incubator of large capacity, th|e struc¬ 
ture exhibited in Hastings’ patent application, the 
subsequent course of the application in the 1 Patent 
Office, and finally the renewed effort at Muskogee 
embodying the same principles, although with an im¬ 
material variation in structure, and the fajct that 
both incubators functioned, are convincing evidence 
that Hastings knew and used in appropriate com¬ 
bination, both in Brooklyn and in Musk ogee, the es¬ 
sential elements of the Smith claim.” (Pp. 23$-3.) 

“* * * But here Hastings by the use of a method 
which we have sustained as an invention, Smith v. 

I 

Snow, supra , has attained the particular results de¬ 
scribed by the patent.” (P. 233.) 

“Upon the records now before us we must con¬ 
clude, as did the Supreme Court of Canada Upon a 
similar record (Footnote 1, supra), that Hastings 
antedated Smith. The Smith method was ‘known 
or used by others in this country before his inven¬ 
tion or discovery thereof.’ 35 U. S. C. Sec. 3lj.” (P. 

OOQ \ 

-oo.) j 

The Canadian case referred to by the U. S. Supreme 
Court in the passage above was a decision rendered 
shortly before that of the U. S. Supreme Court, j It is 
entitled The King v. The Smith Incubator Co. et al\ The 
opinion was written by Justice Rinfret, and wa$ con¬ 
curred in bv Chief Justice Duff and Associate Justices 
♦ 

Davis, Herwin and Hudson. The Supreme Court of 
Canada also decreed Hastings ivas the first inventor of 
this machine. This Court said: ! 

“He [Hastings] developed that conception j while 
working for the Department of Agriculture! as a 
poultry expert during the year 1908. He described 
in a rough and general way what he considered his 
invention in a book entitled ‘The Dollar Hen,’ jwhich 
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was copyrighted in the year 1909. In the early win¬ 
ter months of 1911, he built an incubator along the 
lines of his conception for Mr. Walter D. Davis, of 
Brooklyn, and he operated it during the hatching 
season, in the Spring of 1911. The total capacity 
of this incubator was 6,000 eggs. In this incubator, 
he used a fan for the circulation of air.” 

“The construction of that [the Muskogee] hatch¬ 
ery wasi explained in detail by Hastings. * * * A fan 
or blower is provided for air circulation through a 
passageway over the incubating chambers leading to 
the chamber where the heater is located. The air 
rising through this chamber, impelled by the pres¬ 
sure from the fan or blower, goes into another large 
opening at the top of the seven incubating chambers, 
the air is driven by the impulsion of the blower or 
fan down through the incubating chambers into a 
passageway which is merely an opening along the 
floor. The air is then drawn bv suction to the fan 
or blower from which the circuit is repeated indefi¬ 
nitely. i* * * In each chamber there is room for 
twenty trays; each tray has a capacity of 250 eggs; 
which gives 5,000 egg capacity for the chamber, or 
35.000 capacity for the whole plant of seven 
chambers.” 

“He [Hastings] explains the conception of his in¬ 
vention was 4 to equalize the temperature in a large 

room’ through the means adopted and used by him.” 
# * # 

“Any difference that might exist between the 
Smith structure and the Hastings structure consists 
only in mechanical details. So far so that it would 
seem to us that had Hastings been successful in se¬ 
curing a patent for his structure as described in the 
evidence in this case , claims 4 and 5 of Smith's pat¬ 
ent would be regarded as infringements. And, of 
course f the reverse conclusion follows that Smith's 
claims 4 and 5, coming, as they do, several years 
after it, are defeated by Hastings' prior public use. 





“A fortiori , claims Nos . 4 and 5 ow^7ii| to be re¬ 
garded as invalid and void as embracing more than 
Smith could claim as new; and, indeed, as claiming 
something which, having regard to the prfor public 
use of Hastings, did not amount to an indention in 
the pertinent sense.” 

4 4 The appeal must, therefore, be allowed with 
costs both here and in the Exchequer Court of 
Canada. The information of the Attorney General 
of Canada shall be maintained and there jwill be a 
declaration that the letters patent Xo. 217,7177 issued 
to Samuel B. Smith on the 18th day of April, 1922, 
are invalid and void and that the same are cancelled 
and set aside.” 


Second C. C. A. Holds Hastings Prior Inventor. | 

The decision of the United States Suprerjie Court 
was an affirmance of the decision of the Court ofj Appeals 
for the Second Circuit which held that Hastings} was the 
prior inventor as against Smith, and that the Sijnith pat¬ 
ent was void because of Hastings’ prior use. jS T mith v. 
Hall et al. y 83 F. (2) 217, and Smith v. James 'et ah, 83 
F. (2) 221. Judge Manton, of that Court of Appeals, 
said: 


44 [1] In 1910, Hastings built and operated an in¬ 
cubator of 6,000-egg capacity for one Davis of Brook¬ 
lyn, X. Y., embodying these ideas. * * * Further in¬ 
dication that staged incubation was used at the 
Davis plant is taken from the Hastings’ application 
for a patent, and the filewrapper relating to it. This 
application, Xo. 624,885 was filed May 3, 1911. * * * 
There is in the record documentary evidence spe¬ 
cifically pointing out the fact that staged incubation 
was embraced in Hastings’ idea.” (Pp. 21S-9|.) 

44 [3] There is uncontradicted testimony that this 
Davis hatchery was an operative success. It] was in 
use during the hatching seasons of 1910 arid 1911. 
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Its discontinuance is explained by the sponsor’s 
financial reverses and its destruction by the fact that 
it was built within the cellar of the leased farmhouse 
which Davis had to leave. 


“Hastings did not abandon the idea. He prompt¬ 
ly took it up on a larger scale at Muskogee, where he 
built a 30,000-egg plant and embodying the same 
features. * * * The principle of a forced draft is con¬ 
clusively proven, and it appears that Hastings real¬ 
ized that eggs in different stages of incubation could 
be included in the same closed circuit. * * * That 
this incubator used a forced draft for the distribu¬ 
tion of heat to maintain equal temperature through¬ 
out all the eggs in the seven separate incubating 
chambers, is clearly shown. In these chambers, the 

air which entered at the time was driven bv the 

•> 

forced draft verticallv, down toward the eggs travs 
and was returned by the open space beneath the 
travs to the fan or blower from which the circuit 
passed the heat or continued on a complete continu¬ 
ous circuit. * * (P. 220.) 

“ * * * The practice of the method of Smith’s pat¬ 
ent is testified to by witnesses who saw the plant 
operated and who participated in its operation dur¬ 
ing the two hatching seasons. 

“In this operation, Hastings testified that the 
principle of staged incubation along with forced 
draft circulation was used/’ (P. 220.) 

“Although the patent has been held valid in a 
number of cases, only two Circuit Courts have con¬ 
sidered Hastings. * * * This is the first time the prior 
uses at the Davis place and at Muskogee have been 
so fully presented and substantiated. 


“On the record now before the Court, it is impos¬ 
sible to agree that Smith’s discovers was ‘not known 
or used by others in this country before his invention 
or discoverv thereof.’ 35 U. S. C. A., Sec. 31.” (P. 
220 .) 
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This decision of the 2nd C. C. A. just quoted from is 
a further demonstration of the invention made bv Hast- 

l * 

ings, and, therefore, the importance of this Bill under 
Rev. St. 4915 (35 U. S. C. 63) for the procuration from 
this Court of a patent covering this Hastings invention. 

Authorities in Support of the Bill. 

In Butteneorth, Commissioner of Patents v\ United 
States ex rel. Hoe and Others, 112 U. S. 50, Justice Mat- 

I 

thews, writing the opinion, said: | 

“As already stated, the case of interferences is 
expressly excepted by Sec. 4911 from the appeals al¬ 
lowed to the Supreme Court of the District, further 
provision, covering such and also all other cases 
in which an application for a patent has been re¬ 
fused, either by the Commissioner of Patentjs or by 
the Supreme Court of the District, is found jin Rev. 
Stat. Sec. 4915. It is thereby provided that itlie ap¬ 
plicant may have remedy by hill in equity. This 
means a proceeding in a court of the United States 
having original equity jurisdiction under the patent 
laws, according to the ordinary course of i equity 
practice and procedure. It is not a technical appeal 
from the Patent Office, like that authorized jin Sec. 
4911, confined to the case as made in the record of 
that office, but is prepared and heard upon ajll com¬ 
petent evidence adduced and upon the whole merits. 
Such has been the uniform and correct practice in 
the Circuit Courts. Whipple v. Miner, 15 Fed. Rep. 
117; Ex Parte Squire, 3 Ban. and A. 133; Bi\tler v. 
Shaic, 21 Fed. Rep. 321. It is provided tliat the 
court having cognizance thereof, on notice to ad¬ 
verse parties and other due proceedings had, may 
adjudge that such applicant is entitled, according 
to law, to receive a patent for his invention, as! speci¬ 
fied in his claim, or for any part thereof, as the facts 
in the case may appear, and such adjudication, if 
it be in favor of the right of the applicant' shall 
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authorize the Commissioner to issue such patent on 
the applicant filing, in the Patent Office, a copy of 
such adjudication, and otherwise complying with the 
requirements of law.” (Pp. 61-62.) 

“We have adjudged that it belongs exclusively 
to the Commissioner to decide the question for him¬ 
self, whether a patent ought to issue. The statute 
[Sec. 4015] points out the remedy for a party ag¬ 
grieved bv his error, if he has decided erroneouslv.” 
(P. 68.) 


In the instant case the Patent Office refused to grant 
a patent to Hastings, rejecting his application on the 
merits. Hence we are here under Section 4915 to trv the 
issue de novo in accord with the doctrine established bv 
the above case and bv this Court in the following cases: 

• o 


In Shoemaker v. Robertson, Commissioner of Pat¬ 
ents, 54 Fed. (2) 456, this Court itself referring to the 
Butterivorth case said: 


“In Buttenvorth v. United States ex rel. Hoc , 
112 U. S. 50, 68, 5 S. Ct. 25, 28 L. Ed. 656, it was 
ruled that the remedy by bill in equity under sec¬ 
tion 4915, R. S. (35 U. S. C. A. Sec. 63), applies only 
when the Commissioner decides to reject an applica¬ 
tion for a patent on the ground that the applicant 
is not on the merits entitled to it." (P. 456, bottom 
2nd column.) 

The Patent Office has so decided on the merits as 
to Hastings, saying he was not entitled to the patent in 
view of the prior art. 

In American Cable v. Roebling's Sons, 65 F. (2d) 
801 (Decided May 22, 1933), this Court said: 

“It is well settled that the courts have jurisdic¬ 
tion over cases brought from the Patent Office onlv 

• 

in ex parte cases where a patent has been refused 
by the Board of Appeals, and in inter partes cases 
where there has been an award of prioritv.” (P. 
802.) 
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In Lncke ct al. v. Coe , Commissioner of Patents, 69 
F. (2d) 379, decided February 5, 1934, this Court held: 

“Hearing in equity suit to obtain patent, after 
rejection of application therefor by Commissioner 
of Patents, is cle novo (35 U. S. C. A. Sec. 6$).” (P. 
379.) | 

In the text of the opinion it is stated: 

“Appellant elected to invoke the jurisdiction of 
an equity court instead of appealing from the deci¬ 
sion of the Board of Appeals to the United States 
Court of Customs and Patent Appeals.” (P. 380.) 

“ ‘ [It] was said by this court in B utter li'ortli v. 
C. S. ex rel. Hoe , 112 U. S. 50, 61, 5 S. Ctj 25 [28 
L. Ed. 656] (citing cases), the proceeding by bill in 
equity, under section 4915, on the refusal tp grant 
an application for a patent, intends a suit according 
to the ordinary course of equity practice ahd pro¬ 
cedure, and is not a technical appeal from the pat¬ 
ent-office, nor confined to the case as made in the 
record of that office, but is prepared and heard upon 
all competent evidence adduced, and upon the whole 
merits, yet the proceeding is, in fact and necessarily, 
a part of the application for the patent.’ ” (jP. 381, 
middle 1st column.) 

In Pitmcm et al. v. Coe , Commissioner of Patents , 
68 F. (2) 412, this Court held: 

“Suit in equity to review Commissioner’s Refusal 
of application for patent held within court’s, juris¬ 
diction, though refusal was based on order of divi¬ 
sion made in Patent Office (35 U. S. C. A. Sec.i 63).” 
(Head Note.) ; 

In the text of the opinion, Chief Justice Martin writ¬ 
ing the opinion, said: j 

“The controversy originated in an application for 
a patent filed by one of the appellants in the Patent 
Office, which was refused by the Commissiofier of 
Patents. i 


! 
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“The case was brought into the lower court by 
bill in equity filed by the applicants under the provi¬ 
sions of section 4915 Rev. St., as amended by Act 
March 2,1929 (35 U. S. C. A. Sec. 63), which reads in 
part as follows: 


‘Whenever a patent on application is refused 
by the Commissioner of Patents, the applicant, un¬ 
less appeal has been taken from the decision of the 
Board of Appeals to the United States Court of 
Customs and Patent Appeals, and such appeal is 
pending or has been decided, in which case no 
action mav be brought under this section, mav 
have remedy by bill in equity, if filed within six 
months after such refusal: and the court having 


cognizance thereof, on notice to adverse parties 
and other due proceedings had, may adjudge that 
such applicant is entitled according to law, to re¬ 
ceive a patent for his invention as specified in his 
claim, or for any part thereof, as the facts in the 
case may appear. And such adjudication, if it 
be in favor of the right of the applicant, shall au¬ 
thorize the Commissioner to issue such patent on 
the applicant filing in the Patent Office a copy of 
the adjudication and otherwise complying with 
the requirements of law. * * *’ ” 


This Court further said: 


1 * * * that the application contained claims 1 and 2, 

and that these were formallv allowed bv the exam- 

» * 


iner; that the applicant, however, failed to pay the 
final fee, and the application became forfeited; that 
the applicant then renewed the application and by 
amendment inserted additional claims numbered 


5 to 11: * * *. * * * that the examiner finallv and for 
a second time rejected claims 7 to 11 as being di¬ 
rected to a different invention from the invention or 


discovery for which the patent was ordered to issue 
in the original prosecution of the case: that thereto¬ 
fore on June 2, 1930, the plaintiffs duly appealed to 
the Board of Appeals, and on February 1, 1932, the 
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i 


i 
i 

i 

Board rendered a judgment affirming the decision 
of the examiner requiring division of the claims, and 
also affirming the decision of the examiner requiring 
cancellation of claims 7 to 11, * * * and a patent for 
the invention as specified in those claims was jthere¬ 
upon refused to the applicant, and the Commissioner 
of Patents has since refused and still refuses to 
grant letters patent for the invention specified in 
claims 7 to 11 of the application. The plaintiffs 
claimed that the examiner, the Board of Appeals, 
and the Commissioner of Patents, acted erroneously 
and contrary to law and the evidence in rejectiJig the 
aforesaid claims of their application, and they 
prayed that the court adjudge them entitled [to re¬ 
ceive a patent for the invention as specified hj. such 
claims, and that the Commissioner of Patents he di¬ 
rected to allow the claims and for other and further 
relief in the premises. I 

“Thereupon the defendant, the Commissioner of 

Patents, filed a motion in the lower court to dismiss 

the plaintiff's’ bill on the ground that the court had 

no jurisdiction to entertain the suit, for the reason 

that the controversv involved is one of division be- 

tween claims 1, 2, 5 and 6, as being for one invention, 

and claims 7 to 11 as being for a separate invention; 

that no action on the merits of claims 5 to 11 had 

been taken by any tribunal of the Patent Office on the 

question of patentability; that the question raised by 

the record therefore was merelv interlocutorv. r * * 

* • 

“77/c lower court sustained the defendant’s mo¬ 
tion to dismiss, and the present appeal icas then 
taken. 

\ 

“We think this ruling was erroneous. 

! 

“The allegations of the bill bring the case liberal¬ 
ly within the provisions of section 4915, Revj St., 
supra. In this case a patent on application was re¬ 
fused by the Commissioner of Patents, and the ap¬ 
plicants as plaintiffs sought a review of such ruling 
by a bill in equity, filed within six months after [such 
refusal, and the court was authorized to adjudge; that 


i 
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the applicants were entitled according to law to re¬ 
ceive a patent for the invention as specified in their 
claim, or for any part thereof, * * *. A refusal of an 
application because of such grounds as appear in the 
present case comes within the terms of the statute 
and mav be reviewed. 

“It has long been provided by statute that every 
applicant for a patent whose application has been 
finally rejected in the Patent Office may have either 
one of two alternative remedies: First, he may ap¬ 
peal under section 4911, Rev. St., as amended March 
2, 1929 (35 U. S. C. A. Sec. 59a) to the United States 
Court of Customs and Patent Appeals * * *, or, 
second, he may file the bill in equity permitted by 
section 4915, Rev. St. supra. He cannot prosecute 
both remedies. These two remedies lie to different 
courts. They differ in procedure, the one is an ap¬ 
peal upon the record of the Patent Office, and the 
other is an original suit in a court of equity. The 
latter proceeding calls for a triad de novo with all 
the customary power of an equity court to hear the 
evidence fully and to make its own findings.” (Pp. 
413-414.) 


“There is no reason to believe that Congress in- 
tended that anv remedv which might be obtained bv 
appeal should be more extensive or complete than 
that allowed by bill in equity. It follows that a re¬ 
fusal to grant a patent based upon a controversy 
arising from an order of division is reviewable bv 
either proceeding. The difference between the two 
is a difference of procedure rather than a difference 
of interest. In this view of the case we think that 
the lower court possessed jurisdiction to hear and 
decide the question notwithstanding that the refusal 
of the patent was based upon an order of division of 
claims made in the Patent Office. 

“The decree of the lower court is accordinglv 
reversed, and the cause is remanded for further pro¬ 
ceedings not inconsistent herewith.” (P. 414.) 



In Syracuse Washing Mach. Corporation v.Vieau 
et al, 72 F. (2) 410, the Second C. C. A. (Judges Man- 
ton, Hand and Swan sitting) said: 

“[1, 2] Before coming to the merits of tjie ap¬ 
peal, a question of jurisdiction should be considered. 
The appellants contend that the District Could was 
without jurisdiction to entertain this suit;; that, 
where there has been a departmental decision in an 
interference proceeding, the dissatisfied party! must 
appeal to the Court of Customs and Patent Appeals, 
and only if that appeal is dismissed at the election 
of the adverse party as provided in Section 4911 (35 
U. S. C. A. Sec. 59a) may a bill in equity be filed 
under section 4915 (35 U. S. C. A. Sec. 63). In our 
opinion the contention is without merit. It can 
scarcely be doubted that the departmental decision 
awarding priority of invention to Yieau was!a re¬ 
fusal of a patent to Papworth within the meaning 
of section 4915. See Fischer r. Pater, 1928 D. p. 13, 
McKnight v. Metal Volatilization Co., 128 F. ql, 54 
(C. C. E. D. Pa.). He comes literally withip the 
language granting the applicant a remedy by suit in 
equity ‘whenever a patent on application is refused 
by the Commissioner of Patents,’ unless an appeal 
has been taken and is pending or has been decided. 
Prior to the amendment of 1927 it was well settled 
that a party defeated in interference proceedings 
could file his bill under section 4915; in fact prior to 
1893 that was his only remedy, since he had no ap¬ 
peal. See Smith v. Muller, 75 F. 612, 614 (C. C. 
Del.); Be mar din v. Xorthall, 77 F. 849, 850 (t. C. 
Ind.); McK night v. Metal Volatilization Co., si\pra; 
Dover v. Greenwood , 143 F. 136, 137 (C. C. Rj. I.). 
These authorities hold that the act of 1893 (27 jStat. 
434), which granted him an appeal, did not Itake 
away his remedy by suit, but merely required him to 
exhaust his appellate remedy before resorting to his 
suit in equity. The amendment of 1927 should be 
construed in the light of this historical background. 
Section 4911, as amended, still deals with the reijiedy 
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by appeal. It provides that, if the dissatisfied appli¬ 
cant takes an appeal, he waives his right to proceed 
under Section 4915, and it further provides that the 
other parties in interference may at their election 
cut short the appeal and force him to proceed by 
suit. But Section 4911 is not the source of his right 
to sue. That is found in section 4915, and the right 
is granted to any applicant who has been refused a 
patent, whether in interference or ex parte." (Pp. 
410-411.) 

In Bale elite Corporation r. Xational Aniline, 83 Fed. 

(2) 176, the Court of Appeals for the Second Circuit, on 

April 13, 1936, held : 

“Statute held intended to give unsuccessful ap¬ 
plicant alternative remedies by appealing to Court 
of Customs and Patent Appeals, or by filing bill in 
equity to obtain patent (35 U. S. C. A. Secs. 59a, 
63)/’ (1st Head Note.) 


In the text, Judge Swan (sitting with Judges 
Learned Hand and Augustus Hand), said: 

“[1-4] It cannot be doubted that the statute, as 
it now reads, means to give alternative remedies to 
an applicant to whom a patent has been refused. 
He may appeal, ‘in which case he waives his right 
to proceed under section 63 of this title’ (35 U. S. 
C. A. Sec. 59a): or he mav have his remedv bv bill 
in equity, ‘unless appeal has been taken from the 
decision of the board of appeals to the United States 
Court of Customs and Patent Appeals, and such ap¬ 
peal is pending or has been decided, in which case 
no action may be brought under this section.’ (35 
U. S. C. A. Sec. 63) [formerly Rev. St. 4915].” 
(Middle 1st column, page 177.) 


In Whipple r. Miner, 15 Fed. 117, decided Feb. 2, 
1S83, by the Circuit Court for Massachusetts, it was held: 


“The jurisdiction of the circuit courts to grant a 
patent, notwithstanding an adverse decision of the 
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commissioner of patents, is an independent original 
jurisdiction, and it is not within the mere discretion 
of the defeated party when and under what circum¬ 
stances the action of the office shall be suspended.’’ 

(Head Note.) j 

In the text of the opinion, Judge Lowell stated!: 

“The bill prays that the complainant ‘m^y be 
adjudged to be entitled, according to law, to receive 
a patent for his invention,’ as provided by Rev. St. 
Sec. 4915, and that the defendant Miner may be re¬ 
strained in the meantime from receiving his phtent. 

L . i 

“I adhere to the opinion given in Union Paper 
Bag Co. v. Crane, 1 Holmes, 429, in which I sat] with 
Mr. Justice Clifford, that the decision of the com- 
missioner of patents is not final on a question of 
priority of invention, even between those who j were 
fully heard in the interference; * * (Middle, 
page 117.) 

“The statute applies primarily to ordinary Cases 
which are heard ex parte in the patent-officej and 
though the language is broad enough to include a 
case where there has been a contest, yet it is, plain¬ 
ly, an independent, original jurisdiction which is 
given to the courts.” (Bottom p. 117, top 118.) 

In the case of In Re Squire, Fed. Cas. 13,269, 22 Fed. 

Cas. 1015, the Circuit Court for the Eastern District of 

i 

Missouri, held: 

“A bill filed under section 4915, of the Revised 
Statutes is an original and not an appellate proceed¬ 
ing; and in such a proceeding it is proper to take the 
testimony before an examiner.” (1st head note!) 

* # # # # 

“[Cited in Butler v. Shaw, 21 Fed. 327; But- 

terworth v. U. S., 112 U. S. 50, 5 Sup. Ct[ 31. 

* * # I > 7 i 

J I 

“Section 4915, of the Revised Statutes must be 
construed to mean that when an application re- 
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fused bv the commissioner (as in cases of interfer- 
ences), or by the supreme court of the District of 
Columbia (as in other cases), the applicant may 
have remedy by bill in equity.” (P. 1015.) 

In the text of the opinion, Judge Treat referred to 
the unreported case of Atkinson v. Board man, 2 Fed. 
Cas. 97, Case Xo. 607, and said: 

4 ‘The case before Justice Xelson [the Atkinson - 
Board man case] was, in the then condition of the 
statutes, for an allowance of a patent which had 
been refused; the sections of the then existing stat¬ 
ute being what, under subsequent legislation, have 
become sections 4915 and 4918 of the Revised Stat¬ 
utes. This is a case, however, as was that before 
Justice Xelson, for a patent which had been refused. 
The refusal here was on the ground of interference. 
Irrespective of the ground of refusal, and irrespec¬ 
tive of the fact that an appeal may or may not lie 
to the supreme court of the District of Columbia, 
and, also, irrespective of the fact that interfering 
patents may have been issued, the complaining party 
may have his remedy in equity under section 4915 
or 4918, as the case may be, and the proceedings will 
be of the same character.” (Bottom page 1017.) 

In Appert v. Brownsville , 144 Fed. 115, decided Sep¬ 
tember 30, 1904, the Circuit Court for the Western Dis¬ 
trict of Pennsylvania, held: 

“A suit by an unsuccessful applicant to compel 
the issuance of a patent to him under Rev. St. Sec. 
4915 [U. S. Comp. St. 1901, p. 3392], is not an ap¬ 
peal from the proceedings in the Patent Office or 
the decision of the Court of Appeals of the District 
of Columbia, but is one of original equity jurisdic¬ 
tion.” (1st Head Xote.) 

In the text of the opinion, Judge Buffington held: 

“Thereupon the latter brought this bill and the 
cross-bill was hied under the provisions of Rev. St. 
4915 [U. S. Comp. St. 1901, p. 3392]. * * *” (P. 116.) 
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The Court further said: 


i 

i 


“Under the authorities (Butt eric ortli v. Hoe, 112 
U. S. 50, 5 Sup. Ct. 25, 28 L. Ed. 656; Butler v\ Shaw 
(C. C.) 21 Fed. 321; Wheaton v. Kendall (C. jC.) 85 
Fed. 671; Bernardin r. Northall (C. C.) 77 Fecj. 849) 
the present case is not an appeal from the proceed¬ 
ings in the Patent Office, but one of original equity 
jurisdiction.” (P. 117.) 


In the Commissioner’s 


Decision in Fischer v . 



r. 


368 0. G. 493, it was held that 


i 


“A final refusal of a patent by the Office, jother 
than the decision of the Board of Appeals i!n the 
interference, is not necessary in order to give the 
losing party a right to bring a suit under section 
4915, Revised Statutes, where he elects not t;o ap¬ 
peal to the Court of Appeals of the Distrijct of 
Columbia.” (1st Head Note.) 


In the text of his opinion, Acting Commissioner Kin- 
nan said: 

“ [ 1 ] A final refusal by the Office, other than the 
decision in the interference, is not necessary in j)rder 
to give the petitioner the right to bring his suit in 
equity (see McKniglit v. Metal Volatilization i Co ., 
128 F. R. 51).” ' I 

In Fahrenwald r. Cope , 38 F. (2d) 251 (Jain. 9, 
1930), the District Court for the Northern District of 
Ohio, held: I 

“The subject matter of bill and counterclaiip un¬ 
der Rev. St. Sec. 4915, as amended by Act March 2, 
1927 (35 U. S. C. A. Sec. 63), for patents refused 
by Commissioner of Patents, is within jurisdiction 
of District Court.” (5th head note.) 

This head note is supported by the text at page 253. 

In Greene v, Beidler, 47 F. (2) 927, (Mar. 17, 1931) 
the District Court for the Western District of New York, 
held: 

i 

i 


i 
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“Suit to establish right to patent is triable de 
novo, notwithstanding prior interference proceed¬ 
ing in Patent Office (35 U. S. C. A. Sec. 63).” (3rd 
head note.) 

In the text of the opinion it is stated: 

“This is an action brought under section 4915 of 
the Revised Statutes (as amended [35 U. S. C. A. 
See. 63]) to have the plaintiff John S. Greene de¬ 
creed the inventor of the subject-matter of an in¬ 
terference proceeding in the United States Patent 
Office, in which the parties were the plaintiff Greene 
and the defendant Beidler.” (P. 928, near top.) 

We submit that the above authorities sustain this 
bill founded on Rev. St. Sec. 4915 (35 U. S. C. A. Sec. 
63). 


The Motion to Dismiss this 
Action Brought under Sec. 4915. 


The potion to dismiss this Bill tiled in the Court 
below was based upon a misconception. Such motion 
was based upon the idea that this action is a “review” 


of the decision of the Examiners-in-Chief, or is a “re¬ 


view” of the action of the Assistant Commissioner in 
denying applicant’s revival petition. (Rec*. 70, 73.) Ap¬ 
pellee said that the District Court lacked jurisdiction to 

review the action of the Assistant Commissioner denv- 

• 

ing the Petition to Revive the Hastings’ application. 

The Commissioner’s idea is that this Bill is merelv an 

* 

appeal, or a mere “review” of the Patent Office proceed¬ 
ings. That conception is erroneous and without support. 
Buttcrworth v. Hoe , 112 U. S. 50; Lucke v. Coe , 69 F. 
(2) 379; Pit wan v. Coe , 68 F. (2) 412, 413-4; and other 
cases cited supra . (Pages 19-30.) 

This is a Bill praying for the grant of a patent. It 
is a new action , under a statute of the United States, 
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Rev. St. Sec. 4915, and has no reference to ‘ ‘ reviews ’ ’ or 
“appeals.” A “review” or “appeal” would hjave to 
be lodged in the Court of Customs and Patent Appeals 
under Section 4911 of the Revised Statutes (35j U. S. 
C. A. 59a). Pitman v. Coe, 68 F. (2) 412, 413, 414; Syra¬ 
cuse v. Yieaiiy 72 F. (2) 410; Bak elite v. National Aniline , 
83 F. (2) 176, 177, and other cases, supra , pages! 19-30. 

In the Court below, in filing his motion, the Commis¬ 
sioner relied upon certain of the Revised Statutes and 

i 

several inapplicable authorities. We presume his posi- 
tion is still the same as it was in the District Couift, and 
in anticipation thereof, we take the following stand: 

I 

i 

Commissioner’s Cases Do Not Apply. } 

In support of the first ground of his motion, counsel 
for the defendant cites Chessin r. Robertson , 63 f 1 . (2) 
267. But in that case the Patent Office never passed 
upon a number of claims in the plaintiff’s application. 
That was fatal to the case, the plaintiff having defaulted 
in not filing a responsive amendment but instead having 
substituted five new claims. | 

In connection with the first ground of his mbtion, 

i 

the defendant also relies on Creiger v. Coe f 67 Fed. (2) 
692. The prime fact in that case was, in the language of 

i “ 

Justice Van Orsdel, that the case was not “prosecuted 
to a completion in the Patent Office.” But plaintiff’s 
case conies under this language of Justice Van Orsctel: 

“This proceeding can only be had in a case where 
the commissioner has denied a patent.” (P.j 693, 
first column.) j 

In the Hastings application both the Primary Exailiiner 

_ 1 

and the majority of the Examiners-in-Chief passed on 
the merits and made final rejection in both instances. 
And this brings the present case within the statement of 


i 
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the Court in the Creiger case, that “This proceeding can 
onlv be had in a case where the commissioner has denied 
a patent.” The Assistant Commissioner has recently 
confirmed and adopted that view. 

As to the first ground of his motion, appellee further 
cites the following sections of the Statutes: 

Section 4894 R. S. (U. S. C\, title 35, sec. 37); 

Section 4909 R. S. (U. S. C., title 35, sec. 57); 

Section 4911 R. S. (U. S. C., title 35, sec. 59a); 

Section 4915 R. S. (U. S. C., title 35, sec. 63). 

Section 4894 (35 U. S. C. A., Sec. 37), before its 
amendment in 1927, merely referred to the one-vear limit 
within which an applicant must respond to a Patent Of¬ 
fice action. By the amendment of March 2, 1927, this 
one-vear limit was changed to six-months. But the 1- 
year and the 6-months limits were subject to the provi¬ 
sion “unless it be shown to the satisfaction of the Com¬ 
missioner of Patents that such delav was unavoidable.” 

This Bill shows that Mr. Hastings was at the time 
of the actions of the Primary Examiner and of the Ex- 
aminers-in-Chief in finally rejecting his application, re¬ 
spectively July 15, 1911, June 25, 1912, and March 11, 
1913, subjected to a financial crisis in his own affairs. 
It next shows that after some years, the Supreme Court 
of the United States reversed the Primary Examiner 
and the Examiners-in-Cliief bv holding that the verv 

* >- 4 

basis that Hastings had urged in behalf of the allowance 
of his application was sound in law—the Supreme Court 
in the Snow and Waxham cases holding that it was a 
patentable invention to incubate eggs by the aid of air 
currents driven by mechanical means as compared with 
the mere use of convection currents arising from heat. 
This was exactly a reversal of the Primary Examiner 





and the Examiners-in-Chief. The Statute (35 U. S. C. A. 

i 

Sec. 37) fixes no time limit within which the applicant 
may show the Commissioner “that such delay yrcs un¬ 
avoidable.” 


In the Smith vs. Snow and Waxliam vs. Smith eases 

the Supreme Court furnished the new ground on which 

Hastings is now acting in this suit. Its opinion^ in the 

Snow and Waxham cases were dated January 7, 1935. 

* I 

This will be the subject of evidence to be produced on 
the trial of this case. I 


Section 4909, supra (U. S. C., title 35, sec. 137) has 
no application. It merely provides for an appeal from 
the rejection of claims to the “board of examiners in 
chief” under Section 4909; and to the “board! of ap¬ 
peals” under the statute as revised March 2, 1927. 


Section 4911, supra (U. S. C., title 35, sec. 59a) like¬ 
wise has no application to the present case. This {section 
merely provides that 


“If any applicant is dissatisfied with the decision 
of the board of appeals, he may appeal to the [United 
States Court of Customs and Patent Appeals, in 
which case he waives his right to proceed under sec¬ 
tion 63 of this title. * 


# >> 


The following, and manv other cases, show that 

C? / « 7 

applicant has his election between proceeding und<fr Sec¬ 
tion 4911 or Section 4915: Lucke et at. v. Coe, Commis¬ 
sioner of Patents, 69 F. (2) 379; Pitman v. Coe j Com¬ 
missioner of Patents, 68 F. (2) 412, 413-4; and Bakelite 
v. National Aniline, 83 F. (2) 176, all quoted from supra. 

. i 

In support of Grounds II and III of his motion below 
appellee relied on the following sections: j 


Section 482 R. S., as amended (35 U. S. C. A., 
Sec. 7); ! 
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Section 4909 B. S., as amended; 
Section 4911 R. S., as amended; 
Section 4915 R. S., as amended. 


In Ground II of the motion, defendant below said 
that under Rev. St. 4915 (35 U. S. C. A. Sec. 63) there is 
“no authority to review” a decision of the Examiners-in- 
Chief. But this observation is without merit because 
this action is not one “to review” the decision of the 
Examiners-in-Chief. It is a de novo action under Rev. 
St. 4915. The very fact that the Statute provides for a 
new trial, new evidence and a new record is evidence 
that the provision is not for a review or appeal. This 
course of procedure is found under Sec. 4911. 

In Ground III of the motion, defendant below made 
the extraordinary statement that “there is now no au¬ 


thority in any tribunal to entertain an appeal from the 
decision of the Examiners-in-Chief” in the Hastings ap¬ 
plication. Mr. Whitehead limited this statement to no 
power to ‘‘entertain an appeal from the decision of the 
Examiners-in-Chief.” But this observation also is with¬ 
out value because this is not an action to “entertain an 
appeal.” It is an original action under Sec. 4915. This 
case does not involve this quoted sentence from Mr. 
Whitehead’s brief. That sentence goes off on entertain¬ 
ing an appeal, whereas our bill is not an appeal but a 
bona fide new action. 


In Ground IV of the motion, it is stated: 

“If this Court holds it has jurisdiction to review 
the action of the Commissioner in denying the peti¬ 
tion to revive the Hastings application, then the Bill 
on its face and by reference to the application of 
Hastings * * * shows that the delay was not un¬ 
avoidable.” 





We do not understand how it can be correctly stated that 

* 

the Bill here in question will show that the delay was 
not unavoidable. The motion is in the nature of a de¬ 
murrer and the averments of the Bill must be taken as 
true and Paragraphs 12 to 17 inclusive do not establish 
that the delay was not unavoidable, but to the contrary 
show definitely that such delay was unavoidable. | 

The applicant Hastings is not to be charged j with 
delay, and his rights defeated because the Patent Office 
(Primary Examiner and Examiners-in-Chief) made 
errors of law, or because of the error of the Assistant 
Commissioner who declined to examine the Supreme 
Court’s decisions in Smith v. Snow and Waxhayi v. 

I 

Smith, on which this controversy is in part based. 

Supreme Court Rule on Patent 
Office Errors as to Inventorship. 

Mr. Justice Holmes, in the comparatively recent 
case of Alexander Milburn Co. v. Davis-BournonviUc\Co., 

270 IT. S. 390, 401,* on behalf of a unanimous court, held 

! 

that the delays and procedural obstructions interposed 
bv the Patent Office could not be used to defeat the rights 

r 

of the true inventor or to deny him his standing as the 
true inventor. He said: 


* See also Jones v. Scwall , Fed. Cas. 7495, 13 Fed. Wases 
1017, where the Court said: “Delays in the patent office. Which 
an inventor cannot prevent, will not impair his title to liijs in¬ 
vention ; nor can any use of the invention during such decays, 
if without his consent and allowance, afford any evidence to sup¬ 
port the issue that the inventor abandoned the invention to the 
public. Howe v. Williams [Case Xo. 6,778] ; Stimpson v. Rail¬ 
road, 4 How. [45 U. S.] 402; Goodyear v. Day [Case Xo. 5566] ; 
Morris v. Huntingdon [Id. 9831].” Also Adams v. Jones, |Fed. 
Cas. 57, 1 Fed. Cas. 126; Dental Vulcanite v. Wetherbee , Fed. 
Cas. 3810, 7 Fed. Cas. 498; Sayles v. Chicago, Case Xo. 12J414, 
21 Fed. Cas. 597; Goodyear v. Root, Case Xo. 5597, 10 Fed. Cas. 
743. I 
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“The delays of the patent office ought not to cut 
down the effect of what has been done. The descrip¬ 
tion shows that Whitford was not the first inventor. 
Clifford had done all that he could do to make his 
description public. He had taken steps that would 
make it public as soon as the Patent Office did its 
work, although, of course, amendments might be re¬ 
quired of him before the end could be reached. We 
see no reason in the words or policy of the law for 
allowing Whitford to profit by the delay and make 
himself out to be the first inventor when he was not 
so in fact, when Clifford had shown knowledge in¬ 
consistent with the allowance of Whitford’s claim, 
[irefcjs/cr] Loom Co. v. Higgins, 105 U. S. 580, and 
when otherwise the publication of his patent would 
abandon the thing described to the public unless it 
already was old. McClain r. Ortmayer, 141 U. S. 
419, 424. Underwood v. Gerber, 149 U. S. 224, 230.’ ’ 
(P. 401.) 


Situation of Hastings When Board of 
Appeals Denied Him a Patent. 

The Bill in this case avers: 

“That due to poverty, extreme and prolonged, 
Hastings was unable to further prosecute his appli¬ 
cation (after the majority decision of the Examiners- 
in-Chief mentioned in Section 11 hereof) by way 
of an appeal or other procedure afforded by law, 
and continued in such financial distress until 1923, 
or shortly thereafter when he secured employment 
on a salarv which relieved the acuteness of the long 
struggle he had endured. But even then there was 
no court adjudication under which he could obtain 
a basis for supporting a petition for the reopening 
or revival of his said patent application. But finally 
such an authoritative decision was pronounced by 
the Supreme Court of the United States, on Janu¬ 
ary 7,1935, in Smith r. Snoiu, 294 IT. S. 1, 15, pleaded 
above in this bill.” (Rec. 8, Paragraph 12.) 
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The Bill further avers that several months after 

I 

this decision, Hastings was enabled to make an arrange¬ 
ment with this co-appellant, James Manufacturing Com¬ 
pany, pursuant to which the James Company came to his 
rescue with respect to his invention and his assertions of 
his right to Letters Patent covering the invention.. (Rec. 
8, Par. 12.) j 

In Paragraph 13 it is further averred that jwhen 
the Examiners-in-Chief rejected his application and de¬ 
nied him a patent, he was in “financial hard strait^ and 
lacked funds to take any further appeal,” etc. (Rec. 9.) 

As said in Conway v. White, 292 F. 837, by thej Sec¬ 
ond C. C. A.: | 

I 

“Before proceeding to the consideration of the 
question involved we may point out that a motion to 
dismiss for want of equity must be heard and de¬ 
cided upon the allegations of the bill as upon de¬ 
murrer.” (P. 840.) j 

In Geiger r. First Troy Xational Bank cO Trust Co., 
30 F. (2) 7, the Court of Appeals for the Sixth Chjcuit 
similarlv said: j 

“* * * The motion to dismiss admits as true!the 
facts alleged in the bill, and only the facts appear¬ 
ing in the face of the bill and its exhibits can be con¬ 
sidered on the motion. Corneay v. White, 292 F. $37, 
840 (C. C. A. 2).” (P. 9.) ' I 

i 

We ask this Court to also apply to this case the 
holdings of the Supreme Court in Smith v. Snow and 
Waxham v. Smith (294 U. S. 1, 20) and in Smith v. Mali 
and Smith v. James (301 U. S. 216), and to enter a de¬ 
cree that a patent shall issue to Hastings, as we are npw 
asking that Hastings’ rights be “Pressed to their con¬ 
clusion,” as the Supreme Court said in Smith v. James, 
301 U. S. 227. | 


i 
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Any obstacle bv the Patent Office must fall as the 
result of these authorities and unchallengeable decisions 
of the Supreme Court, and the several pertinent deci¬ 
sions of this Court, and of similar decisions of other 
Courts (cited, supra , pages 19 to 30). The artificial and 
inapplicable idea of the motion to dismiss filed in the 
Court below, that this case is other than an original, de 
novo proceeding under Section 4915, renders the motion 
without pertinency to the case at bar. 

Accordingly, the appellants are entitled to an origi¬ 
nal trial and decision awarding a patent to Hastings 
on the ground that his original patent application was, 
and is, based upon subject-matter lately pronounced by 
the Supreme Court of the United States to be patentable 
in character and to have been the invention of Hastings, 
and that Hastings is the true inventor. All we ask is 
that this Court do two things: follow the mandate of 
Sec. 4915 and the law and facts as found by the Supreme 
Court. 

Thus Milo Hastings, besides having invented pat¬ 
entable subject-matter which he set forth and claimed 
in his earlier application, and which the Patent Office 
erroneously and grievously rejected, has now been ad¬ 
judicated by the Court of last resort, the Supreme Court, 
and by the Second Circuit Court of Appeals, to have been 
the first inventor of that which the Patent Office later 
allowed a patent for to said Smith. And this invention 
bv Milo Hastings was not onlv embodied in the Hastings 
patent application, rejected by the Patent Office, but was 
fully reduced to practice, for instance, in Brooklyn, X. 
Y., in the year 1911, and again in Muskogee, Okla., on 
a larger scale, in the latter part of 1911, extending into 
1912 and 1913. 

And now we come to this Court with the present 
Bill and ask under the provisions of Sec. 4915 of the Re- 
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i 
1 
i 

I 

vised Statutes (now Sec. 63, of Title 35, U. S. C. A.) that 
Hastings be awarded a patent for that which, through the 
errors of law of the Patent Office, he was deprived of by 
the rejection of his application. 

The motion of the Commissioner essentially ignores 
the gravamen of this Bill and erroneously treats the in¬ 
cident of revival as the basis and prime issue in this lease, 
instead of recognizing the prayers of the Bill, prayer d 
for instance, that the patentability of Hastings’ inven¬ 
tion be recognized under the authority of the Supreme 
Court in the cases of Smith v. Snow and Waxhapi v. 
Smith (‘294 U. S. 1, 20); and that Hastings is entitled to 
a patent on his invention as decided by the Supreme 
Court in Smith v. James (301 U. S. 216) because what 
Hastings invented was patentable, and was prior to 
Smith. | 

We are not trying to appeal from the action of the 
Patent Office. Its action needs no review, as the Supreme 
Court has settled the right of Hastings to his patent. 
This is an entirely different type of action, namely ,j one 
to compel the issuance of a patent because the Com\mis- 
sioner refused to follow the law mandatory upon him. 

All that is stated in the Commissioner’s motion 
(Rec. 70, 73, 74) is of no value because this case is jnow 
in this Court under Sec. 4915 of the Revised Statutes 
(35 U. S. C. A. 63). I 

Any contention that Hastings did not follow up his 
defeats by the Examiner and two members of the Board 
of Examiners-in-Chief (the third member dissenting)! en- 

tirelv overlooks the fact that the act of an Examiner in 
* 

refusing a patent is the act of the Commissioner in! his 
official capacity and not the act of the Examiner per- 
sonallv; and overlooks likewise that any action by | the 
Examiners-in-Chief is not an action personal to the mem- 
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Am* obstacle bv the Patent Office must fall as the 
* •> 

result of these authorities and unchallengeable decisions 
of the Supreme Court, and the several pertinent deci¬ 
sions of this Court, and of similar decisions of other 
Courts (cited, supra, pages 19 to 30). The artificial and 
inapplicable idea of the motion to dismiss filed in the 
Court below, that this case is other than an original, de 
novo proceeding under Section 4915, renders the motion 
without pertinency to the case at bar. 

Accordingly, the appellants are entitled to an origi¬ 
nal trial and decision awarding a patent to Hastings 
on the ground that his original patent application was, 
and is, based upon subject-matter lately pronounced by 
the Supreme Court of the United States to be patentable 
in character and to have been the invention of Hastings, 
and that Hastings is the true inventor. All we ask is 
that this Court do two things: follow the mandate of 
Sec. 4915 and the law and facts as found by the Supreme 
Court. 

Thus Milo Hastings, besides having invented pat¬ 
entable subject-matter which he set forth and claimed 
in his earlier application, and which the Patent Office 
erroneously and grievously rejected, has now been ad¬ 
judicated by the Court of last resort, the Supreme Court, 
and by the Second Circuit Court of Appeals, to have been 
the first inventor of that which the Patent Office later 
allowed a patent for to said Smith. And this invention 
bv Milo Hastings was not onlv embodied in the Hastings 
patent application, rejected by the Patent Office, but was 
fully reduced to practice, for instance, in Brooklyn, X. 
Y., in the year 1911, and again in Muskogee, Okla., on 
a larger scale, in the latter part of 1911, extending into 
1912 and 1913. 

And now we come to this Court with the present 
Bill and ask under the provisions of Sec. 4915 of the Re- 




vised Statutes (now Sec. 63, of Title 35, U. S. C. A.) that 
Hastings be awarded a patent for that which, through the 
errors of law of the Patent Office, he was deprived pf by 
the rejection of his application. 

The motion of the Commissioner essentiallv ignores 
the gravamen of this Bill and erroneously treats tlie in¬ 
cident of revival as the basis and prime issue in this case, 
instead of recognizing the prayers of the Bill, praier d 
for instance, that the patentability of Hastings’ inven¬ 
tion be recognized under the authority of the Supreme 
Court in the cases of Smith r. Snow and Waxha'pi r. 
Smith (294 U. S. 1, 20); and that Hastings is entitled to 
a patent on his invention as decided by the Supreme 
Court in Smith r. James (301 U. S. 216) because jvhat 
Hastings invented was patentable, and was priojr to 
Smith. ! 

We are not trying to appeal from the action oj the 
Patent ()ffice. Its action needs no review, as the Supreme 
Court has settled the right of Hastings to his pajtent. 
This is an entirely different type of action , namely ,! one 
to compel the issuance of a patent because the Compiis- 
sioner refused to follow the law mandatory upon huff 
All that is stated in the Commissioner’s mdtion 
(Pec. 70, 73, 74) is of no value because this case is Inow 

i 

in this Court under Sec. 4915 of the Revised Statutes 
(35 U. S. C. A. 63). ! 

Any contention that Hastings did not follow up his 
defeats bv the Examiner and two members of the Board 
of Examiners-in-Chief (the third member dissenting )j en¬ 
tirely overlooks the fact that the act of an Examinejr in 

i 

refusing a patent is the act of the Commissioner in his 
official capacity and not the act of the Examiner j)er- 
sonallv; and overlooks likewise that anv action by j the 
Examiners-in-Chief is not an action personal to the mem- 
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bers of the Board but is again an action of the Commis¬ 
sioner in his official capacity. 

Therefore, whether the action, say of rejection, is 
by the Commissioner through the Examiner; or by the 
Commissioner through the Examiners-in-Chief; or by 
the Commissioner through his own action bv his Assist- 
ant Commissioner, is immaterial. All of these acts are 
the acts of the Patent Office. You may have two reme¬ 
dies—one to the Court of Customs and Patent Appeals, 
by way of appeal: and secondly, by resort to the United 
States District Court for the District of Columbia in a 
de novo action under Section 4915 (now Section 63, Title 
35 U. S. C. A.). 

We stand here electing the latter as a matter of 
right, just as we stood in the lower Court, who treated 
the case as one of appeal and accordingly sustained the 
motion to dismiss this case. 

Assignment of Errors (Rec. 75-77). 

All of our assigned errors have been carefullv drawn 
in the light of the record—and of the singular dismissal 
of this Bill, which is based on Section 4915 of the Re¬ 
vised Statutes. That statute provides for relief to an 
applicant when his application for a patent is denied 
by the Patent Office, namely, a de novo action in the Su¬ 
preme Court of the District of Columbia, now the United 
States District Court for the District of Columbia. 

Error 4. 

That the District Court erred: 

“4. In not holding that it had jurisdiction to 
grant ( plaintiffs an original trial to determine 
whether the plaintiffs are entitled to a patent on 
the Hastings application involved herein.’’ (Rec. 75.) 


The Supreme Court having held, as it did, that appel¬ 
lant was the first inventor of the incubator in question, 
and was entitled to a patent, such as later granted to 
Smith, it is, therefore, manifest that Hastings is now en¬ 
titled to a judgment awarding him such a grant, j The 
Commissioner of Patents had jurisdiction to grant Hast¬ 
ings his patent, and was petitioned to take the necessary 
steps to that end, but refused. This brought the case 
within the terms and intendment of Rev. St. 4915. The 
Court below was the tribunal to which the Statute gives 
the necessary jurisdiction when the Commissioner rules 
adversely. This assignment of error is, therefore, sound 
for it is based on Rev. St. 4915. The Supreme Court 
of the United States settled this question and so held 
in ButtcncortJi r. Hoc, 112 U. S. 50, 61, where the Court 
said: 


s * Further provision, covering such and j also 
all other cases in which an application for a patent 
has been refused, either by the Commissioner of 
Patents or by the Supreme Court of the District, is 
found in Rev. Stat. Sec. 4915. It is thereby provided 
that the applicant may have remedy by bill in equity. 
This means a proceeding in a court of the Uiiited 
States having original equity jurisdiction undeij the 
patent laws, according to the ordinary course of 
equity practice and procedure. It is not a technical 
appeal from the Patent Office, like that authorized 
in Sec. 4911, * * (P. 61.) 


Error 8. 

The District Court erred: 

“8. In not holding that it had jurisdiction to 
pass upon plaintiff’s right to revive the Hastings 
application.” (Rec. 76.) 

i 

The procedure under Rev. St. 4915 embraces the correc¬ 
tion of any and all errors committed by the Patent Office 
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which prevent the allowance of a patent to an applicant. 
Therefore, the Court below erred in entering the order 

“* * * that the motion to dismiss he and is here¬ 
by granted, and that the bill of complaint be and 
is hereby dismissed.” (Rec. 74.) 


Errors 12 and 13. 

The District Court erred: 


‘‘12. In not holding that the decisions of the Su¬ 
premo Court of the United States in Smith r. Snoic, 
294 U. S. 1 and Waxham r. Smith, 294 U. S. 20, 
show; that the Examiners-in-Chief reached an in¬ 
correct conclusion as to the patentability of the in¬ 
cubator of the application of the plaintiff Hastings 
and that these decisions excused the delay of plain¬ 
tiffs in filing the revival petition herein.” (Rec. 76.) 

The District Court erred: 


“13. In not holding that the decisions of the Su¬ 
preme Court of the United States in Smith v. Snoic, 
294 U. S. 1 and Waxham v. Smith , 294 U. S. 20 con¬ 
stituted ample ground for reopening the Hastings 
application involved herein.’’ (Rec. 76.) 


Clearly the decisions of the Supreme Court in Smith 
r. Snow and Waxham r. Smith (294 U. S. 1, 20) estab¬ 
lish that the Examiners-in-Chief * reached an incorrect 
conclusion in denying patentability in Hastings’ inven¬ 
tion, and in not granting him a patent therefor. These 
decisions of the Supreme Court are justifications for the 
delay of Hastings in filing his revival petition. 

The Supreme Court’s action overruled the erroneous 
decision of the majority of the Examiners-in-Chief, and 


* The Board of Examiners-in-Chief was composed of three 
examiners. Two of them held against Hastings and the other 
member. Hon. F. 0. Steward, dissented, saying: ;, I agree with 
appellant that the claim is patentable." 
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established the present right of Hastings to now receive 
his patent at the hands of the Patent Office (Error 12). 

And these decisions of the Supreme Court likewise 
“constituted ample ground for reopening the Hastings 
application,” which the Assistant Commissioner unjust¬ 
ly denied, without so much as even examining these de¬ 
cisions when formally and definitely cited to him in sup¬ 
port of Hastings’ effort to get the patent. 

i 

Error 15. 

The District Court erred: 

“In not holding that the decision of the Supreme 
Court of the United States in Smith r. |[301 

U. S. 216] * * * showed that the plaintiff Hastings 
was entitled to a patent on his said application and 
for that reason it [the Court below] had jurisdic¬ 
tion to pass on the right of the plaintiffs to revive 
the Hastings application.” (Ree. 76.) 

I 

This Error is well taken. The Supreme Court in Smith 
v. James, 301 U. S. 216, decided that Hastings was en¬ 
titled to his patent way back when his application was 
unjustly denied in an erroneous majority decision. The 
Supreme Court said: 

“Upon the records now before us we must Con¬ 
clude, as did the Supreme Court of Canada upon a 
similar record * * * that Hastings antedated Smith. 
The Smith method was ‘known or used bv others 
in this country before liis invention or discovery 
thereof.’ 35 U.'S. C. See. 31.” (301 U. S. 233.) j 

j 

Error 17. j 

l 

The District Court erred: j 

“In not holding that it had jurisdiction to deter¬ 
mine whether plaintiffs are entitled to a patent on 
said Hastings application because they were denied 

i 

i 

! 

i 


i 
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a patent by the Commissioner of Patents.” (Rec. 
77.) 

But instead, the Court below erroneously sustained de¬ 
fendant's “Motion to Dismiss” the Bill. And that mo¬ 
tion was predicated on this action being an appeal from 
the several holdings of the Patent Office, when the open 
and declared fact is that this is a de novo action under 
Rev. St. Sec. 4915 (now Sec. 63 of Title 35 U. S. C. A.). 


Error 19. 

The District Court erred: 


“In not holding that the refusal of the [Assistant] 
Commissioner of Patents to revive the Hastings ap¬ 
plication was a refusal of a patent on said application 
and that plaintiffs had six months from said refusal 
to hie a bill of complaint in the District Court of the 
United States for the District of Columbia and to 
get a determination by it as to whether plaintiffs 
were entitled to a patent on said application.” (Rec. 
77.) 

And this was done when appellant had six months from 
said refusal within which to hie this bill of complaint in 
the Court below. Rev. St. Sec. 4915 (now Sec. 63, Title 
35, U. S. C. A., as amended March 2, 1927 and March 2, 
1929). But Hastings acted promptly and hied this action 
on March 28, 1936, two months and seventeen days after 
the petition was denied on January 11, 1936. This stat¬ 
ute (35 U. S. C. A. 63) provides: 

“Whenever a patent on application is refused 
by the Commissioner of Patents, the applicant, * * * 
may have remedy by bill in equity, if filed within six 
months after such refusal : and the court having cog- 
nizance thereof, on notice to adverse parties and 
other due proceedings had, may adjudge that such 
applicant is entitled, according to law, to receive a 
pateiff for his invention, as specihed in his claim, or 
for any part thereof, as the facts in the case may 


appear. And such adjudication, if it be in favor of 
the right of the applicant, shall authorize the com¬ 
missioner to issue such patent on the applicant fil¬ 
ing in the Patent Office a copy of the adjudication 
and otherwise complying with the requirements of 
law * * *.” . 

i 

Errors 25 and 26. 

The District Court erred: 

I 

“25. In not holding that the forced draft and 
staged incubation of the Hastings application con¬ 
stituted patentable subject-matter.” (Rec. 77.) 

i 

The District Court erred: j 

“26. In not holding that the claim of the Sast- 
ings application is patentable.’’ (Rec. 77.) 


The Supreme Court of the United States in Smith 
v. Snoiv (294 U. S. 1) and Waxham r. Smith (294 Ij\ S. 
20) settled the question of the patent ability of the Hast¬ 
ings invention ; and in Smith r. James (301 U. S. 316) 
settled the question of the right of Hastings to a pat\ent; 
and made declarations of fact and law which the epurt 
below, in this case, should have accepted and followed; 
and should have also followed the scope of its duty land 
function as set forth in the above quotation from Jlev. 
St. 4915 (35 IT. S. C. A. 63.) j 


Xote that the Supreme Court at first decided 1 ; the 
patentability of creating air currents for mechanically 
conveying heat and moisture to the eggs, in the Shoiv 
and Waxham cases; and later in the case of Smith v. 
James , 301 U. S. 216, held that 

“The disclosures made in the Hastings bpef 
[filed in the Patent Office] were so complete that 
they might well have been used in support of the 
Smith claim. Pressed to their conclusion, they 
would have warranted award of the patent later 
granted to Smith.” (P. 227.) 
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When one's right to a patent is denied him, he has 

a remedy, which he may choose, to bring a suit in equity 

de novo under Section 4915 (now 35 U. S. C. A. 63). 

That right to file such a bill carries with it the whole 

record of the Patent Office rulings, so that the Court, 

where such a bill is filed, mav decide all the issues that 

/ * 

arise from such a record. It makes no difference whether 
the rulings of the Patent Office are as to primary ques¬ 
tions, or as to collateral or incidental rulings which de¬ 
feat the application and bar the issuance of the patent. 
The essence is that if the Patent Office says no patent 
will be allowed, the Court has the power and duty of 
settling that question when the case comes to it under 
Rev. St. Sec. 4915 (35 U. S. C. A. 63). 

CONCLUSIONS. 

Appellants submit that Hastings is entitled to a pat¬ 
ent because the Supreme Court of the United States has 
held: 

(a) That the subject-matter of the Hastings in¬ 
vention (as set forth in our Bill of Complaint) is 
patentable in character and nature under the deci¬ 
sions in Smith r. Snow , 294 U. S. 1, and Waxham v. 
Smith , 294 U. S. 20. 

(b) Has further held that 

“The disclosures made in the Hastings brief 
fin the Patent Office] were so complete that they 
might well have been used in support of the Smith 
claim. Pressed to their conclusion, they would 
have warranted award of the patent later granted 
to Smith.” (301 U. S. 216, 227.) 

(c) That the procedure under Revised Statutes, 
Sec. 4915 (35 U. S. C. A. 63) embraces the correc¬ 
tion of any and all errors committed by the Patent 
Office in defeat of granting the patent sought. 
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(d) The Supreme Court’s action in Smith v. 
Snow and Waxliam v. Smith (294 U. S. 1, 20) estab¬ 
lish the ^correctness of the majority opinion of the 
Examiners-in-Chief, and held that it was patentable 
subject-matter to create air currents by mechanical 
means to cause the currents to carry moisture hnd 
heat to the eggs to cause their incubation; and t|iat 
this was patentable over the use of air currents [in¬ 
duced bv convection or heat. 

(e) The Supreme Court’s action and findings 
in Smith r. James, 301 U. S. 216, overruled the erro¬ 
neous decision of the majority of the Examiners-in- 
Chief, and established the present right of Hastings 
to now receive his patent. 

(f) That the averments of the Bill which is 

sworn to by Mr. Hastings himself are assumed jto 
be correct (Geiger vs. First Troy, 30 F. (2) 7, 9). In 
these circumstances we submit that the Bill maties 
out, clearly, a case of long and serious financial dis¬ 
tress or poverty. (See Paragraphs 12 and 13, Rbc. 
8, 9, summarized at pages 36-37, supra , this brief); 
and further submit that this unrebutted state of facets 
constitutes an appropriate conclusion. 1 

i 

Respectfully submitted, 

Toulmix & Toulmix, 

J. M. Masox, I 

Solicitors for Appellants, j 

i 

H. A. Toulmix, 

H. A. Toulmix, Jr., j 

i 

Of Counsel for Appellants. 

i 

Dayton, Ohio, 

October, 1937. | 
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In the United States Court of Appeal^ for 
the District of Columbia 
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April Term, 1937 
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No. 7014 

Milo Hastings and James Manufacturing Com¬ 
pany, APPELLANTS | 

I 

V. 

i 

Conway P. Coe, Commissioner of Patent^, 

appellee ; 

j 

! 

APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

i 

BRIEF FOR THE COMMISSIONER OF PATENTS i 

I 

This is an appeal by the plaintiffs in the cduit 
below, Milo Hastings and James Manufacturing 
Company, from a decree (R. p. 74) of the District- 
Court of the United States for the District of 
Columbia granting defendant’s motion to dismiss 
the Bill of complaint and dismissing that Bill. 

The Bill purported to have been filed under the 
provisions of Section 4915 R. S. (U. S. C., title 35, 

sec. 63), and alleged that a patent had been }m- 

(i) 

22561—37 
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properly refused on an application of Milo Hast¬ 
ings, Xo. 624,885, filed May 3, 1911, for a patent 
on an improvement in Hatchery for Eg gs- 

A motion to dismiss that Bill based on several 
grounds, was filed by the defendant, the Commis¬ 
sioner of Patents. That motion was granted by 
the court and the Bill dismissed on Mav 26, 1937 
(R. p. 74). 

It should be noted at this point that the Bill 
included (R. p. 14) four prayers a, b, c, and d. 

By prayer (a) it was asked that the court decree 
that the Patent Office erred in rejecting the claims 
of the Hastings application and reference was 
made to decisions of the Supreme Court in certain 
cases (294 U. S. 1 and 294 U. S. 20), holding valid 
certain claims of a patent to Smith for an incu¬ 
bator. 

By prayer (b) it was asked that the court decree 

that Hastings was entitled to his patent when and 

at the time it was denied to him bv official error 

* 

of law, and also that the Court further decree that 
‘‘said application shall now stand revived, and re¬ 
stored to the condition of a pending application, 
upon which there shall now issue to said plaintiff 
Hastings and/or his assignee, the patent he teas 
long since entitled to.'' [Italics added.] 

Prayers (e) and (d) merely in different lan¬ 
guage ask the Court to decree that the plaintiffs 
are entitled to a patent on the Hastings applica¬ 
tion. 
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i 


It will be helpful to recite chronologically the 
facts in this case as they appear from the Bill itself 
and from the proceedings in the Hasting applica¬ 
tion, which are set out in full in the printed record, 
pages 1 io 85, inclusive. 

The application was filed on May 3, 1911, j and 
was identified by the serial No. 624885; it!was 
dulv examined, and the claims then in this case 
finally rejected by the primary examiner. Under 
the applicable provisions of the statute as then 
in force (Sec. 4909 R. S.) appeal was taken to 
the board of examiners-in-chief of the Patent 
Office. ! 

I 

On March 11, 1913, a decision was rendered by 
the examiners-in-chief affirming the action o^ the 
primary examiner in rejecting the claims of the 
Hastings application. 

At that time, under the provisions of Sec. ^894 
R. S. the time within which such appeal could be 
taken was one year. No such appeal was ever pled 
nor was any action taken in the application until 
there was filed on November 19, 1935, twenty-two 
years, eight months, and eight days after the deci¬ 
sion of the examiners-in-chief, a petition (R. p. 21) 
entitled “Petition to Revive and Reconsider.” 
That petition was denied by the Assistant Commis¬ 
sioner on January 11, 1936. The present Bill was 
filed on March 28, 1936. i 

The Bill, as above noted, prayed not only that 
the Court should decree that the patent should be 
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issued but that the Court should decree that the 
application “now stand revived” and “restored to 
the condition of a pending application.” 

The motion to dismiss the Bill (R. pp. 70 and 73) 
was based on four grounds: 

The first ground of the motion was that it ap¬ 
peared that no action had been taken in the case 
from March 11, 1913, to November 19, 1935; that a 
petition to revive the application was denied, and 
the court below was without jurisdiction to review 
that action of the Commissioner, citing in support 
of that ground of the motion Sec. 4894 R. S. 
(U. S. C., title 35, sec. 37) which provides that upon 
the failure of an applicant to prosecute his applica¬ 
tion within six months (at the time of the last 
action in the Hastings application that time was 
one year), the application shall be regarded as 
abandoned “unless it be shown to the satisfaction 
of the Commissioner of Patents that such delay was 
unavoidable” [italics added], and also citing the 
decisions of this Court in Chessin v. Robertson, 61 
App. D. C. 260, 1933 C. D. 13, and Cregier v. Coe, 
62 App. D. C. 320,1933 C. D. 29. 

The second ground of the motion was that under 
the amendments to Sec. 4915 R. S. by the Act of 
March 2, 1927, there was no authority in the court 
below to review an action taken by the examiners- 
in-chief. 

The third ground of the motion was that in view 
of the amendments to Sec. 4909, 4910, 4911, and 
4915 R. S. by the Act of March 2, 1927, there was 






on authority of law for any tribunal to entertain 
an appeal from the decision of the examiners-in- 
chief. i 

i 

The fourth ground of the motion was that if the 
Court should hold that it had jurisdiction to re¬ 
view the action of the Commissioner in denying the 
petition to revive the Hastings application, the! Bill 

i 

on its face, and by reference to the application of 
Hastings which had been made a part of the pill, 
shows that the delav was not unavoidable;! the 
paragraph explaining in some detail the basid for 
that ground of the motion. i 

The petition to revive the Hastings application 
asks for this revival and reconsideration of the 
case ‘‘in view of the recent decisions of the Su- 

i 

preme Court in Smith v. Snow, 294 U. S. 1, and 
Waxham v. Smith, 294 U. S. 20, holding the sub¬ 
ject-matter of this application was not antici¬ 
pated” and the Bill of Complaint refers repeatedly 
to those decisions and predicates the entire request 
for relief on them. This latter statement is made 


advisedly since while there are allegations of pov¬ 
erty throughout the Bill, paragraph 12, after j re- 

1 

ferring to the poverty of the applicant Hastings 
at the time the decision of the examiners-in-cljief 
was made, alleges that he, Hastings, “continued in 
such financial distress until 1923, or shortlv there- 

J I 

after when he secured employment on a salary 
which relieved the acuteness of the long strug 
he had endured.” It is then alleged that there 

i 

was no court adjudication upon which the appli- 





cant could obtain a basis for supporting a petition 
for revival until the decisions of the Supreme 
Court above referred to. 

The brief for appellant, while referring to these 
decisions, lays great stress on the subsequent deci¬ 
sion of the Supreme Court in Smith v. James Man¬ 
ufacturing Co., 301 U. S. 216 (decision rendered 
April 26, 1937), in which the broad claims of the 
same Smith patent were held invalid in view of a 
prior public use of an incubator made by Milo 
Hastings, one of the plaintiffs here. 

At this point it is desired to state emphatically 
that the Supreme Court nowhere in its decision in 
the latter case said that the invention claimed in 
the Smith ; patent was found in the Hastings appli¬ 
cation as filed. What the Supreme Court did say, 
after referring to and quoting from a statement in 
explanation of an amendment to the Hastings 
application and to a brief filed on the appeal to the 
examiners-in-chief, was— 

We think it plain that at the time these 
documents were filed the essential elements 
for hatching eggs in staged incubation, as 
they were later claimed in the Smith patent, 
were known to Hastings, and that he was 
familiar with a structure capable of employ¬ 
ing that method. 

***** 

The disclosures made in the Hastings brief 
were so complete that they might well have 
been used in support of the Smith claim. 


What is said by attorneys in a brief is a vert dif- 
ferent thing from what is disclosed in an applica¬ 
tion as filed. | 

The Supreme Court did not hold the Smith pat¬ 
ent invalid in view of the Hastings application 
which had then long been abandoned, but it held 
that the record of that application might be us^d as 
evidence to corroborate the testimony as to! the 
character of the machine which it had been testified 
Hastings made and operated. 

jurisdiction | 

i 

Taking up first the question of jurisdiction! the 
Court’s attention is called to the fact that the Bill 
itself recognized that the application on its face 
stood abandoned, and the District Court is a^ked 

i 

to decree (R. p. 14) that the application “how 

i 

stand revived” and “restored to the condition of 
a pending application.” ' 

Notwithstanding all that is said in appellant's 
brief about the Supreme Court's decisions aiuljthe 
decisions which hold that applicant may, unjder 
proper conditions, proceed under Sec. 4915 R.j S., 
there is no difference in principle between fhis 
case and the cases in this Court of Chessin v. RRob¬ 
ertson, and Cregier v. Coe, supra. 

In the first of these eases the plaintiff, in a 4015 
R. S. suit, had tried to have reviewed the action 
of the Commissioner holding that his application 

was abandoned, and this Court, after referring to 

i 

the provision of Sec. 4894 R. S. that in order: to 
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revive an abandoned application it must be shown 
“to the satisfaction of the Commissioner of Pat¬ 
ents'* that “the delav was unavoidable’' and re- 

%> 

ferring to its prior decision in In re Carvalho, 47 
App. D. C. 584, 1918 C. I). 165, in which it was held 
that a decision of the Commissioner denying a pe¬ 
tition to revive an application was not subject to 
the usual review, said: 

Appellant, therefore, has no pending appli¬ 
cation in the Patent Office. 


In the Crefjtcr case, 62 App. D. C. 320,1933 C. D. 
29, after referring again to the provision of Sec. 
4894 R. S. above quoted, this Court said: 


It has been universallv held that the mat- 

* 

ter of reviving an abandoned application is 

entirelv within the discretion of the com- 
% 

missioner and is not subject to review by 
the courts. 


The Court further said: 


Tiie appeal is likewise without merit for 
the reason that a proceeding in equity, 
under section 4915, Revised Statutes, can 
not be had upon an order from the Com¬ 
missioner denving the revival of an aban- 
doned application. 

Plaintiff throughout its brief passes over these 
decisions with the remark that lie is not seeking 
merely to have the application revived, but is ask¬ 
ing for an order, in view of those Supreme Court 
decisions rendered in 1935 and 1937, that the party 
Hastings is entitled to a patent. 
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But how could any patent be granted on anj ap¬ 
plication which had become abandoned for failure 
to comply with the provisions of Sec. 4894 R. S. 
unless and until it had been authoritatively held 

that the application, because of the circumstances, 

1 

was now a pending application? How then could 
the court below have decreed, as it was asked tq do, 
that Hastings was entitled to a patent on his in¬ 
vention until that court had first decided thzjt it 
had jurisdiction to review the action of the (lorn- 

*' j 

missioner and decided that that action was wrong ? 

It is submitted that the argument that to enter¬ 
tain jurisdiction in this case would not be in Con¬ 
flict with the rulings of this Court in the Creflier 
case and in the Chcsshi case is, to say the least, 
fallacious. 

I 

It is submitted therefore that the Bill was pjrop- 
erly dismissed in accordance with the rulings of 
this Court in the two cases above cited. 


SECOND AND THIRD GROUNDS OF MOTION 

I 

In order to make clear the basis of the second 

and third grounds of the motion to dismiss it will 

be necessarv to consider the amendments to! the 
* 

statutes brought about by the Act of 1927. 

I 

It will be recalled that prior to that time the 
course of review of an action by the examine]!* re¬ 
jecting some or all of the claims of an application 
was as follows: 

Appeal to the examiners-in-chief (jSec. 
4909 R. S.). j 


the 
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Appeal from that tribunal to the Commis¬ 
sioner of Patents (See. 4910 R. S.). 

Appeal from the Commissioner of Pat¬ 
ents to this Court (Sec. 4911 R. S.). 

Suit by Bill in Equity under the provi¬ 
sions of section 4915 R. S. 

By the Act of March 1927, there was formed in 
the Patent Office a Board of Appeals consisting of 
the examiners-in-chief, the Commissioner of Pat¬ 
ents and the Assistant Commissioners of Patents, 
the appeal to the examiners-in-chief was abolished 
and Sec. 4909 R. S. was amended to provide an 
appeal to the Board of Appeals. Section 4910 
R. S. was repealed and it was provided that the 
party dissatisfied with the decision of the Board 
of Appeals might either appeal to this Court or file 
a bill under the provisions of Sec. 4915 R. S. (By 
the Act of 1929 the jurisdiction invested in this 
Court was transferred to the U. S. Court of Cus¬ 
toms and Patent Appeals.) Consequently the al¬ 
ternative procedure now is either appeal to the 
U. S. Court of Customs and Patent Appeals or Bill 
under Section 4915 R. S. 

Obviously the delay in the prosecution of an ap¬ 
plication does not cease until some action has been 
taken in response to the last Office action of the 
Patent Office since Sec. 4894 R. S. refers to the 
“failure of the applicant to prosecute” his applica¬ 
tion within the specified period. 

The last action in the Hastings application was a 
decision by the examiners-in-chief. The proper 
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action in respect thereto, whether taken within the 
one year specified in Sec. 4894 R. S. or at scpie 
subsequent time after revival of the application on 
the ground of unavoidable delay, was by appeal to 
the Commissioner. That procedure was abolished 
by the Act of 1927. 

See. 4915 R. S., as it stands today, does not pro¬ 
vide for anv review of a decision of the examiners- 

4 . 

in-chief. It provides that a Bill may be filed where 
a patent has been refused by the Commissioner, 
provided that applicant has not taken an appeal 
“from the decision of the Board of Appeals to the 
U. S. Court of Customs and Patent Appeals/’ ! It 
is submitted that this language contemplates that 
the decision sought to be reviewed by the BilJ in 
Equity, which is above noted as the alternative 
proceeding, must be a decision of the Board of 
Appeals, but no such decision had ever been ren¬ 
dered because the Board of Appeals was not in ex- 

i 

istence at the time of the last action in the Hastings 
application. 

In the third ground of the motion reference )vas 
made to Secs. 4909, 4910, 4911 and 4915 R. S., and 
it was stated that there was no authority at }his 
time, in any tribunal, to entertain the appeal which 
would have been the proper responsive action to 

i 

the decision of the examiners-in-chief in the Hast¬ 
ings application. This follows from the fact that 
the 1927 Act abolished appeals to the board of j ex¬ 
aminers-in-chief. It may also be added that tliere 
never was a time when a decision of the board of 
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examiners-in-chief alone entitled an applicant to 
proceed under Sec. 4915 R. S. A Bill under that 
statute could be brought only after the applicant 
had prosecuted his appeal to the Commissioner, 
had lost before that tribunal, had appealed to this 
court and lost here. 


FOURTH GROUND OF MOTION 


The fourth and last ground of the motion was 
that assuming the Court had jurisdiction, then it 
was apparent on the face of the Bill that the delay 
in the prosecution was not unavoidable and conse¬ 
quently there was no error in the decision of the 
Commissioner of Patents in refusing to revive the 
Hastings application. 

It is to be remembered that the time in which 
an application could be prosecuted after any ac¬ 
tion therein was first fixed as two vears, was after- 

wards reduced to one vear bv the Act of 1897 which 

%■ • 

was in force at the time of the decision of the 
board of examiners-in-cliief in the Hastings ap¬ 
plication, and was later reduced to six months. 
Certainly this shows the intent of Congress that an 
application for patent must be prosecuted 
promptly. 

The delay in bringing the petition to revive was 
twenty-one years, eight months, and eight days, 


and what was the excuse? Povertv. In the Bill 
it is alleged, and also alleged in the affidavits filed 
in support of the petition to revive, that Hastings 
was too poor to pay the sum of $70, which his at- 






torneys had stated would be the cost of filing and 
arguing the appeal, and paying the Government 
fee. But the Bill admits that this poverty did |not 
extend beyond 1923, because in paragraph 12 of the 
Bill (R. p. 8), it is said that Hastings was unable, 
due to poverty, to prosecute his application after 
the decision of the examiners-in-chief and “don- 
tinued in such financial distress until 1923, or 
shortlv thereafter.’ 7 

The petition to revive was not filed until Novem¬ 
ber 19, 1935, that is, for a period of something like 

twelve vears after the “financial distress” ^vas 
* 

relieved, and what is the naive excuse presented 
to this Court for the failure to file that petition 

earlier? It is that in the year 1935 the Suprejme 
Court had held that the patent to Smith was v^lid 

and the brief stresses the later decision holding 
that patent invalid because Hastings had put ijito 
public use, more than two years before the Smith 
application was filed, an incubator which embodied 
the invention claimed in the Smith patent. 

But, if the delay after Hastings obtained suffi¬ 
cient funds to have sought to continue the prose¬ 
cution of his application by filing a petition to 
revive accompanied by an appeal to the Commis¬ 
sioner from the decision of the examiners-in-chipf, 
was not unavoidable from 1923 till twelve years 
later, when the Supreme Court rendered its first 
decision on the Smith patent, how could that deci¬ 
sion have now created an unavoidable delay ? 
Surely a delay which was purely avoidable at one 
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time cannot be made unavoidable years thereafter 
by some event in no way connected with the appli¬ 
cant’s actions. 


Furthermore, if the Supreme Court in its later 
decision had not made the holding it did but had 
held the Hastings incubator did not embodv the 
invention in the Smith patent, would the delay 
which it is now argued was unavoidable because of 
the decision of the Supreme Court have then 
remained ^avoidable ? It is submitted that to ask 
the question answers it. 

One other thing should be noted, namelv, that 
since the last action in the Hastings application 
was a decision by the examiners-in-chief, which 
under no statute constituted a final refusal of the 
patent, and which no statute ever provided could 
be reviewed under Sec. 4915 It. S., the Hastings 
application is still devoid of any action responsive 
to the decision of the examiners-in-chief and the 
delav in the prosecution was not ended bv an abor- 
tive suit under the provisions of Sec. 4915 R. S. 


The Court’s attention should be called to the fact 


that Congress in 1930 passed a law, 46 Stat. L. 156 
(U. S. C., title 35, sec. 23), which provided that 
all abandoned applications for patent which have 
been on file for more than twentv rears mav lie 


destroyed bv the Commissioner. 

The Hastings application was destroyed under 
the provisions of this law and the only reason that 
plaintiffs could file an accurate copy of that appli- 
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cation was that in 1925 they had obtained a certi¬ 
fied copy of it from the Patent Office. 

Does not that statute clearly show that there was 
an intent on the part of Congress that no applica¬ 
tion delayed as long as this one was, should be 
revived ? 

At this point it may be noted that in some o{ the 
earlier litigation involving the Smith patent jthis 
Hastings application was considered and the pfirty 
who is now the coplaintiff of Hastings was one of 
the parties sued on the Smith patent. 

Nor are there any equities in this case. It is per¬ 
fectly obvious that what one of the plaintiffs l}ere, 
who was interested in having the Smith patent held 
invalid, is seeking is a patent claiming an invention 
which it is thought may be made the basis of a suit 
against the owners of the Smith patent and manu¬ 
facturers in accordance with the disclosure of that 
now expired patent. Surely the law does not re¬ 
ward such delay. The reward is to the diligent and 
not to those guilty of laches, and it is submitted 
that one need go no further than to read this OBill 
itself in order to conclude that the plaintiff Blast¬ 
ings and his coplaintiff were guilty of gross lathes 
and the present suit is merely an attempt to get a 
patent granted on an application which stayed on 
the records of the Patent Office as an abandoned 
application for some twenty odd years. 

CONCLUSION 

In conclusion it is submitted that the Court prop¬ 
erly dismissed the Bill because it had no juri^dic- 
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tion to review it and it is further submitted that the 
acts of Congress of 1S27 amending the statutes with 
reference to appeals to the Patent Office and the 
act providing for the destruction of these old aban¬ 
doned applications clearly preclude any court from 
considering the question whether Hastings should 
now have a patent. 

It is further submitted that conclusivelv on its 

face the Bill shows that there was no unavoidable 

delay and even if the Court took jurisdiction it was 

proper to dismiss the Bill on that ground. 

Finallv it is submitted that the decree of the 
•/ 

lower court should be affirmed with costs against 

i C-* 

the appellant. 

R. F. Whitehead, 

Solicitor for the Patent Office, 

Attorney for Appellee. 

October 1937. 
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All of the delays which appellee’s brief now s^eks to 
charge against Hastings were, in fact, not due to Hast¬ 
ings, but were the result of the errors of law, m4de by 
the officials in the Patent Office, as shown, first, by the 
decisions in January, 1935, of the Supreme Court in 
Smith v. Snore, 294 U. S. 1 and Waxham v. Smith, 294 
U. S. 20. In these cases that Court held that the sub¬ 
ject-matter of the Hastings patent application (which 
Smith had later appropriated), was patentable subject- 
matter, instead of not being patentable as the Patept Of¬ 
fice officials contended in 1913, in their erroneous jtreat- 
ment of Hastings’ application. (Rec. 67.) 

Again, the Patent Office was inconsistent in that it 
granted Smith a patent in 1918, issued on the 16th day 
of April, in that year, on the very subject-matter that 



the Supreme Court in its decision in Smith v. James , 
301 U. S. 216, found Hastings had invented long before 
Smith was heard of. 


Now as to the delays appellee’s brief charges against 
Hastings, the facts are these: 

The first delay to which Hastings was subjected was 
the erroneous official action in the ruling of the Primary 
Examiner rejecting Hastings’ application instead of al¬ 
lowing it. 

Second, the next delay was due to the erroneous de¬ 
cision of the Board of Examiners-in-Chief who, in the 
opinion of two members, with the third member dissent¬ 
ing, held that Hastings’ invention was not patentable. 

And tlien in 1918, as above stated, the Patent Office 
(of course, without the knowledge of Hastings) granted 
to Smith, a third party, a patent on the very invention 
which the Patent Office had refused to recognize as pat¬ 
entable when Hastings’ application was before the Pri- 



as stated above. 


The third delav bv the Patent Office was on the lltli 

» •> 

day of January, 1936, when the Assistant Commissioner 
of Patents refused to revive the Hastings application 
after the Supreme Court had held that the subject-matter 
of the Hastings invention was, in law, a patentable in¬ 
vention. Smith v. Snow, 294 U. S. 1, January 7, 1935; 
Waxham v. Smith, 294 U. S. 20, same date. 

The fourth delay was brought about by the act of 
the Patent Office in filing a motion in this case (in the 
lower Court) based on the idea that this action was an 
appeal from the Patent Office, while it is not that at all, 
but is a de novo action brought under the provisions of 
Section 4915, Rev. St. (35 U. S. C. 63). 
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And now they are engaged in their fifth delay by 
making this present action necessary notwithstanding 
the decisions of the Supreme Court in Smith v. Snow and 
Waxham v. Smith, supra, and particularly the decision 
of that Court in Smith v. James, 301 U. S. 216, 227, where 
the Court said: 

“ The disclosures made in the Hastings bri&f [in 
the Patent Office] were so complete that they might 
well have been used in support of the Smith Claim. 
Pressed to their conclusion they would have j war¬ 
ranted award of the patent later granted to Sikith.” 
(P *»7 ) j 

j 

Delays and Procedural Obstructions 
by Patent Office Cannot Defeat 
Rights of True Inventor. 

In Alexander-Milhurn Co. v. Davis-Boumonvilte Co., 
270 U. S. 390, 401, the late Mr. Justice Holmes, in an 
opinion concurred in by all members of the Supreme 
Court, held: 

I 

“The delays of the patent office ought not fo cut 
down the effect of what has been done. * * * Clifford 
[Hastings in this present case] had done all that he 
could do to make his description public. He [Hast¬ 
ings in this case] had taken steps that would jmake 
it public as soon as the Patent Office did its Work, 
although, of course, amendments might be required 
of him before the end could be reached. * * *1* (P. 
401.) 

See also the following cases: 

j 

In Jones v. Sew all, Fed. Cas. No. 7495, 13 Fed. Cas. 
1017, Mr. Justice Clifford, then sitting in the Maine 
Circuit Court said: 

i 

“Delays in the patent office, which an inventor 
can not prevent, will not impair his title to his in- 
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vention; nor can any use of the invention during 
such delays, if without his consent and allowance, 
afford any evidence to support the issue that the 
inventor abandoned the invention to the public. 
Howe v. Williams [Case Xo. 6,778]; Stimpson v. 
Railroad, 4 How. [45 U. S. ] 402; Goodyear r. Day 
[Case Xo. 5,566]; Morris v. II untin (Ron [Id. 9,851 ].” 
(Pp. 1028-9) 

In Goodyear v. Smith, Fed. Cas. 5598, 10 Fed. Cas. 

743, Circuit Judge Shipley, said: 

“This application was also refused. Cummings 
was then poor, too poor to pay the expenses neces¬ 
sary to a persistent and successful prosecution of 
his application. Constantly persisting in the as¬ 
sertion of the importance and great value of his 
invention, he wearied his friends with his importu¬ 
nities for the means necessary to prosecute his claim 
and secure his patent, even offering in vain, one- 
half of his patent for the means necessary to secure 
it. He finally prevailed upon Flag and Osgood to 
assist him with means; and on the 1st of March, 1864, 
he made a new application, which was filed March 
25, 1864. * * * After the new application was 
amended at the suggestion of the commissioner, so 
as to limit the claim and specification to make it 
conform to the original application as amended, the 
patent was issued on the 7th of June, 1864 which 
the commissioner thus decided he was entitled to 
have received on his application of April 12, 1855. 
That under such circumstances he neither lost, nor 
did the public acquire against him any rights by 
their unauthorized use of his invention during the 
time after his application was made, when he was 
doing all in his power to secure a patent, is clear 
on principle, and well settled by the authorities.” 
(P. 747.) 

In Sayles v. Chicago , Fed. Cas. 12,414, 21 Fed. Cas. 

597, the Circuit Court in the Northern District of Illinois, 

held: 
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“1. A patentee cannot be held accountable for 
the delays in the patent office, and the law, by its 
terms, provides for the perfection of imperfect and 
insufficient specifications, even after the patent 
issues. 

“2. The law looks with indulgence upon the de¬ 
lays which arise from the circumstances of parties 
who may make an invention, and it is only when the 
invention is intentionally abandoned or neglected, 
or the parties show, by their acts, that they have 
not done all that they can do, that the law declares 
that they shall not be protected.” 

In Dental Vulcanite Co. v. Wetherbee, Fedi Cas. 
3,810, 7 Fed. Cas. 498, Justice Clifford, then sitting in 
the Massachusetts Circuit, said: 

“The next objection to be noticed is, that tjhe in¬ 
ventor abandoned his invention because his applica¬ 
tion for a patent, which was made April 12, 1855, was 
rejected February G, 1856, and because he did not 
appeal at all or make anv new application uipil the 
25th of March, 1864. * * *” (P. 503.) j 

“Actual abandonment is not satisfactorily 

i 

proved; and it is not possible to hold that any pse of 
the invention without the consent of the inventor, 
while his application for a patent was pendihg in 
the patent office, can defeat the operation of the let- 
ters-patent after they are duly granted. Suck de¬ 
lays are sufficiently onerous to a meritorious inven¬ 
tor if his patent is allowed to have full operation 
after it is granted, but it would be very great injus¬ 
tice to hold that anv delav which the inventor could 
not prevent, should under any circumstances affect 
the validity of his patent.” (P. 503.) 

In Adams v. Jones , 1 Fed. Cas. 126, Case Nq. 57, 

! 

Circuit Justice Grier said (sitting on the circuit): j 

“Adams fully disclosed to the public his iijven- 
tion and gave notice of his intention to demahd a 
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patent. He ought not to lose his rights because of 
the want of perspicacity of the first commissioner. 
The delay in the decision of the appeal was not in 
consequence of any laches of complainants, but of 
the inability of the aged chief justice to attend to 
the business of his office.” (P. 127.) (Italics by us.) 

**The delay afterward interposed either by the 
mistakes of the public officers, or the delays of 
courts, where gross laches can not be imputed to the 
applicant, can not affect his right .” (P. 127.) (Italics 
by us.) 

In Blandy v. Griffith , Case Xo. 1529, 3 Fed. Cas. 675, 
Circuit Justice Swavne (while on the circuit), in the 
Southern District of Ohio, said: 

4 4 They ought not to be held responsible for the 
errors of others, which they could not prevent. We 
do not think their delay, between the rejection upon 
repeal, and the final application, was, under the cir¬ 
cumstances, an unreasonable one; and we do not feel 
warranted, upon the facts before us, to adjudge the 
forfeiture of the valuable rights which their patent 
otherwise secures to them.” (P. 678.) 

And this brings us to the present attitude of the 
Patent Office, which has not been generous and accurate 
enough to admit, as the fact is, that Hastings has suf¬ 
fered all these privations and losses due to the errors 
in the Patent Office, which have now been corrected by 
the Supreme Court. Instead, their brief harps on the al¬ 
leged delays of Hastings, whereas correctly stated Hast¬ 
ings has been deprived of his rights by erroneous rulings 
of law—fortunately, later corrected by the Supreme 
Court. Smith v. James, 301 U. S. 216. 

Xor has the Patent Office been consistent at all times 
because after twice refusing to allow Hastings’ applica¬ 
tion, which was prosecuted by the late learned and skil- 
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ful practitioner, Mr. Melville Church, it granted tc} Smith 
a patent covering and embodying Hastings’ invention, as 
has been judicially determined in the above cited case— 
the ultimate court of resort in this countrv. 

Thus it has turned out that a Bureau of the Gov¬ 
ernment, through erroneous rulings, has deprived the 
rightful owner of the law’s protection, of his invention, 
and inconsistently thereafter granted to another the 
very patent the earlier applicant was entitled to, We 
make this last remark advisedly because it is ba^ed on 
the decision of the Supreme Court of the United States 
that Hastings was the first inventor and entitled fo the 

l 

patent that the Patent Office issued to Smith. And Smith 
became a millionaire out of the proceeds of the inven¬ 
tion, while the officially defeated Hastings was still Strug¬ 
gling with his grief and poverty. Still the Patent Office 
knowing all that the Supreme Court has decided, has 
refused to open the door to Hastings and let him I have 
his patent in obedience to the mandate of that ultimate 
authority. Instead, the Assistant Commissioner said he 
did not road these Supreme Court decisions (Rec. 39) 
though pressed upon him in brief and argument. And 
instead, the Patent Office continues its opposition in that 
Office and in the Courts. j 

i 

I 

ANSWERS TO NUMEROUS INCORRECT POSITIONS AND 
STATEMENTS IN APPELLEE’S BRIEF. j 

At page 3 of appellee’s brief it is stated that the 
decision of the Examiners-in-Chief affirmed the Primary 
Examiner “in rejecting the claims of the Hastings’ ap¬ 
plication.” This statement is incorrect. They held er¬ 
roneously that there was no invention on the part of 
Hastings in using air currents created by mechanical 
power instead of convexion currents created by heat. 


i 
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The rejection and the affirmance were broadly that there 
was no invention on the part of Hastings to support a 
patent, and did not limit their rejection to the mere 
claim of the Hastings application as it was then worded. 

Again, at page 3, appellee's brief further states that 
there was no appeal from such rejection or any action 
taken until November 19, 1935. That statement is mis¬ 
leading because it avoids admitting the fact that between 
1913 and 1935, there was the action of the Patent Office 
in improperly issuing a patent to Smith, in 1918, for the 
very invention which belonged to Hastings and which 
patent should have been issued to Hastings in 1913, as 
stated by the Supreme Court in Smith v. James , where 
it said: 

“The disclosures made in the Hastings brief 
[Hastings’ presentation of his case] were so com¬ 
plete that they might well have been used in sup¬ 
port of the Smith claim. Pressed to their conclu¬ 
sion they would have warranted award of the patent 
later granted to Smith.” (301 U. S. 210, 227.) 

Commencing at the bottom of page 3, and continuing 
on page 4, appellee quibbles about whether this Court 
has the power to order the Commissioner of Patents to 
issue the patent sought on behalf of Hastings, even 
though that action of this Court would require that the 
Commissioner, in order to make effective this Court’s 
decree, revive the unjustly rejected application of Hast¬ 
ings. See Rev. St. Section 4915 and Butterworth v. Iloe, 
112 U. S. 50. 

Then at the middle of page 4, they argue that after a 
period of time, the Commissioner has no authority to is¬ 
sue a patent “unless it be shown to the satisfaction of the 
Commissioner of Patents that such delay was unavoid¬ 
able,” and cite the cases of Chessin v. Robertson, 61 
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App. D. C. 260, 1933 C. D. 13, 63 F. (2) 267, and Cregier 
v. Coe , 62 App. D. C. 320, 1933 C. D. 29, 67 F. (£) 692 

j 

(both mentioned at page 31 of our main brief fpr ap¬ 
pellant in this case). 

In this connection we particularly ask this Cpurt to 
finally turn to page 19 of our main brief where cite 
Butterwortk v. Hoe, 112 IT. S. 50, followed by the cita¬ 
tion of a number of pertinent cases which follow tl)e doc¬ 
trine of Butterwortli v. Hoe (as seen on pages 2(j to 30 
inclusive of our main brief) which holds: 

u We have adjudged that it belongs exclusively to 
the Commissioner to decide the question for himself, 
whether a patent ought to issue. The statute [Sec. 
4915] points out the remedy for a party aggrieved 
by his error, if he has decided erroneously.’’ (f\ 68.) 

They next say, at page 4 of appellee’s brief, that 
there is no authority in the Court below, implying there 
is no authoritv in this Court, “to review an action taken 
by the examiners-in-chief”; but as stated on page 34 of 
our main brief, this is not a case for review but a case 
de vovo. Hence this Ground II of their motion is not 
pertinent. 

Again, at pages 4 and 5 as to the third ground of the 
motion to dismiss filed in the District Court, they say 
that under several sections of the statutes, including 
Sec. 4915, ‘ 4 there was no authoritv * * * to entiertain 
an appeal from the decision of the Examiners-in-Cjhief. ” 
See, in this connection page 34 of our main brief respect¬ 
ing Ground III of appellee’s motion. 

As to the fourth and last ground of his njiotion, 
appellee’s brief states that there was no “jurisdiction to 
review the action of the Commissioner in denying the 
petition to revive the Hastings application,” asj there 
is no showing by the bill that the delay was unavoidable. 


i 

i 
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But see page 35 of our main brief, where we treat this 
subject and call attention to the further fact that Hast¬ 
ings is not to be charged with delay because the Patent 
Office made errors of law (see cases cited at pages 3-6, 
supra ); or because of the error of the Assistant Com¬ 
missioner, who said in his opinion that he had not ex¬ 
amined thy Supreme Court decisions, meaning in Smith 
v. Snoiv and I Vaxham v. Smith, in which the Supreme 
Court held that there was patentable invention in the 

use of air currents created bv mechanical means to carrv 

* » 

to the eggs the necessary moisture and heat, as distin¬ 
guished from currents of air made bv heat or convexion. 

The Assistant Commissioner deliberately paid no 

attention to these fundamental decisions holding patent - 

abilitv in this method which thev found later in Smith v. 
* •> 

Jaynes that Hastings was the first to invent, in conse¬ 
quence of which finding they nullified the Smith patent, 
which the Patent Office granted to Smith in 1918, for the 
same invention that the Patent Office refused the pat¬ 
ent for to Hastings in 1913. 

And it was these decisions of the Supreme Court 
that the Assistant Commissioner declined to examine 
though thev were cited to him. In view of such conduct, 
it is not surprising that the Assistant Commissioner 
refused to revive the Hastings application. We submit 
that such action and indifference on the part of the As¬ 
sistant Commissioner nullifies his refusal to revive Hast¬ 
ings’ application—creates a miscarriage of justice. 

At pages 6 and 7 of their brief they strain at a 
gnat and swallow a camel, in an effort to make it appear 
that the Supreme Court nowhere in its decision in Smith 
v. Jaynes , 301 IT. S. 216 states that 4 ‘the invention claimed 
in the Smith patent was found in the Hastings application 
as filed.” The part of the opinion of Mr. Justice Stone 
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which counsel for the Commissioner quoted at page 6 of 
appellee’s brief is as follows: 

“We think it plain that at the time thesq docu¬ 
ments were filed the essential elements for hatching 
eggs in staged incubation, as they were later claimed 
in the Smith patent, were known to Hastings, and 
that he was familiar with a structure capajble of 
employing that method.” 

But this quotation omits the vital statement which ap¬ 
pears in the next sentence of the same paragraph, 

i 

namely: j 

“They afford convincing corroboration qf the 

oral testimony that the incubator in use in Brdoklvn 

* ! * 

immediately preceding the filing of the application, 
and both incubators in use during its pendenc^, em¬ 
ployed the method of the Smith claim .” (P. 226.) 

I 

This last statement of the Supreme Court ivhich 
appellee omitted to include in his quotation shows that 
the Supreme Court did have fully and definitely in mind 
what appellee’s brief states it did not. 

On pages 8 and 9 of their brief, they cite the cases 
of Cregier v. Coe and Chessin v. Robertson, supra, and 

i 

claim under them that no “appeal” lies from any action 
of the Commissioner denying the revival of a pending 
application. But the present action is not an “appeal” 
from anything the Patent Office did, but is an action 
de novo, which, under Rev. St. Sec. 4915, and the decision 
of the Supreme Court in Butterworth v. Hoe, 112 U. »$. 50, 
requires the Commissioner of Patents to take all the $teps 
necessary to issue the patent sought in the action. \ 

Any ministerial act, or any quasi-judicial determi¬ 
nation, necessary for the Commissioner to perforrq, he 
must perform. So the effort in appellee’s brief to make 
it appear that the ruling of the Assistant Commissioner 
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respecting the revival of Hastings’ application, is an im¬ 
pediment that will stand in the way of this Court when 
it notifies the Commissioner, as required by Section 4915 
to issue a patent to Hastings, is an effort that must fail. 

This Court, under Section 4915 and Butterivorth v. 
Hoc, supra , has the right and duty to award this patent 
to Hastings. Section 4915 and the Butterworth decision 
provide: 

“* * * ^ n( | suc j 1 adjudication, if it be in favor of 
the right of the applicant, shall authorize the com¬ 
missioner to issue such patent on the applicant filing 
in the. Patent Office a copy of the adjudication and 
otherwise complying with the requirements of law 

* # * y j 

We may add that this action under Sec. 4915 was 
filed within six months from the date of the refusal of the 
petition to revive Hastings’ application. Such refusal 
was filed on the lltli day of January, 1936, and this action 
was filed on the 28th day of March, 1936, some two and 
one-half months after that last Patent Office action. 

On page 11, appellee's brief states that Section 4915 
“provides that a bill may be filed where a patent has 
been refused by the Commissioner, provided the appli¬ 
cant has not taken an appeal ‘from the decision of the 
Board of Appeals to the U. S. Court of Customs and 
Patent Appeals.’ ” 

Counsel for appellee seems to mean that the refusal 
must be by the Commissioner in person. When Hast¬ 
ings’ application was rejected in 1913 in an affirmance 
of the rejection by the primary examiner, the appellate 
tribunal in the Patent Office was known as the Board of 
Examiners-in-Chief. Later that tribunal by that name 
was terminated and a continuing or successor tribunal, 
with the same jurisdiction, was established by law under 
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the title of Board of Appeals. If Hastings’ poverty had 
not prevented, lie would have taken his appeal from the 
then Board of Examiners-in-Chief to the Commissioner. 

i 

But his then poverty continued after he was defeated by 
the Board of Examiners-in-Chief. 

Then later, the Supreme Court of the United States, 
in legal effect, reversed the ruling of the Primary Ex¬ 
aminer and the Board of Examiners-in-Chief, by j hold¬ 
ing in Smith v. James (301 U. S. 216) that Hastings’ in¬ 
vention was patentable and that a patent should] have 
been granted to him by the Board of Examiners-in-lChief 
when and at the time they refused him a patent. 

Promptly, after the Supreme Court of the 
States announced its opinion in Smith v. Snow, 2f 
1 and Waxham r. Smith, 294 U. S. 20, holding thit the 
Smith patent was valid, broad and generic in its ;char¬ 
acter, Hastings, through counsel, petitioned the Ffatent 
Office to revive his application. 

The petition went to an Assistant Commissioner of 
Patents, by name Leslie Frazier. He denied the petition, 
which ended the Patent Office proceedings. In dismiss¬ 
ing the petition for revival, the Assistant Commissioner 
said he did not examine or take up the decisions of the 
Supreme Court in Smith v. Snoiv and Waxham v. Smith, 
which were the immediate grounds on which the j peti¬ 
tion for revival was filed. 

Following the action of the Assistant Commisdioner 
in dismissing the revival petition of Hastings, this jpres- 
ent action was instituted in the United States District 
Court for the District of Columbia, the Court belo\^, un¬ 
der the provisions of Rev. St. Sec. 4915. And we have 

i 

now brought the case to this Court from the adversd rul¬ 
ing of said District Court. 


Ifnited 
4 U. S. 
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Apparently, appellee’s brief tries to draw an infer¬ 
ence from the foregoing statement that as the tribunal 
called the Board of Examiners-in-Chief was terminated 
some vears ago, no action can be taken in this case bv 
this Court on the errors that tribunal committed. The 
author of that brief savs further that the new tribunal 
organized after the old one was terminated is a further 
reason whv nothing can be done in this case as this ex- 
isting tribunal did not make the alleged errors. 

AVe are rightly and properly here with this de novo 
action as provided in Section 4915, and as determined by 
the Supreme Court in Buttericorth r. lIoe y 112 U. S. 50. 
Again, whether the action, say of rejection of Hastings’ 
application, was by the Commissioner, through the Ex¬ 
aminer, or by the Commissioner through the Examiners- 
in-Chief, or by the Commissioner through his Assistant 
Commissioner, is immaterial. All of these acts were 
the acts of the Patent Office. You mav have two reme- 

4 

dies—one to the Court of Customs and Patent Appeals 
by way of an appeal, and secondly, by resort to the U. S. 
District Court for the District of Columbia, in a de novo 
action under Section 4915. These litigants are here in 
this Court under the election of their right. 

On page 12 of their brief, they repeat as to the fourth 
ground of their motion substantially the same comment 
they made at page 5 of their brief near the top, and this 
latter we have answered, supra , pages 9 and 10. 

Answering appellee’s comment at the bottom of page 

12 and top of page 13, we say that the primary cause of 

Hastings’ misfortune was not in his poverty alone, but 

was the result of the errors of the Patent Office in denv- 

•/ 

ing that Hastings had made a patentable invention, 
whereas it should have granted the patent then, as the 
Supreme Court promptly held when the case of Smith v. 
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James reached it following the long years of suffering 
and losses to which the Patent Office errors subjected 
Hastings. And now the same Patent Office is still Oppos¬ 
ing the fruit of the decision of the Supreme Court j of the 
United States. Nor can these errors and delays he 
charged to Mr. Hastings as the Supreme Court h^s also 
held in Alexander-Milium Co. v. Davis-B ournonvil^e, 270 
U. S. 401, a decision by the now lamented Mr. Justice 
Holmes. 

At the bottom of page 14, and top of page 15 of 
their brief, it is admitted that this case contains an 
“accurate copy of” Hastings application (Plaintiff’s 
Exhibit K), and refers to the Act of 1930 providing for 
the destruction after twenty years of the application 
records generally, whether the Patent Office granted or 
refused patents on them; and again tries to delay, jif not 
defeat, this just award by driving Hastings to the Su¬ 
preme Court through a certiorari petition. They ask 
whether such statute as the Act of 1930 above referred 

i 

to shows an intent on the part of Congress that nio ap¬ 
plication shall be delayed as this one was. 

We answer this query by stating that neithe^ did 
the Act of 1930 contemplate that the Primary Examiner 
or the Examiners-in-Chief would deny a patent tfo an 
applicant on a ground that the Supreme Court of the 
United States promptly overruled when the first case 
having that issue of patentability reached it. 

This is what the Supreme Court did in its decisions 
in Smith v. Snoiv and Waxham v. Smith, 294 U. S. 1, 20. 
Moreover, the Patent Office had its opportunity to cor¬ 
rect that inexcusable erroneous decision against Hastings 
when it was petitioned, after these decisions by the Su¬ 
preme Court, to revive the Hastings’ application j but 
instead the Assistant Commissioner denied the mption 
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and took so little interest in the question of the sacred 
right of the lamenting Hastings that he did not even take 
the trouble to ‘ * investigate ” those decisions of the Su¬ 
preme Court. 

This treatment of the petition for the revival of 
Hastings’ application vitiates and nullifies the unjust 
ruling then made. 

Appellee's brief, at page 15, makes an inexcusable 
statement in asserting that Hastings’ co-plaintiff in this 
case was “guilty of gross laches,” because this Bill of 
Complaint shows that the co-plaintiff did not come to 
the aid of Hastings until October 25, 1935 (Rec. 8, bot¬ 
tom). But immediately following October 25, 1935, 
namely, on November 19, 1935, this co-plaintiff went to 
the aid of Hastings to avail himself of the proper legal 
steps to yet save his rights, the first step being the Peti¬ 
tion to Revive. This was previous to the time that the 
Supreme Court reached the case of Smith v. James and 
made its decision on April 26, 1937, 301 U. S. 216. And 
these actions by the co-plaintiff jointly with Hastings are 
characterized as “gross laches” in the brief of appellee. 

On page 16, it is asserted that the Bill in this case 
does not show that Hastings could not proceed with the 
further prosecution of his application at that time. But 
the Bill, sworn to by Hastings, fully recites his situation, 
as witnessed by the following quotations: 

“12. That due to poverty, extreme and pro¬ 
longed, Hastings was unable to further prosecute 
his application (after the majority decision of the 
Examiners-in-Chief mentioned in Section 11 hereof) 
by way of an Appeal or other procedure afforded 

bv law, and continued in such financial distress until 
* 

1923, or shortly thereafter when he secured employ¬ 
ment on a salary which relieved the acuteness of the 
long struggle he had endured. But even then there 
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iras no court adjudication under which lie could 
obtain a basis for supporting a petition for tli'f re¬ 
opening or revival of liis said patent application. 
But finally such an authoritative decision was | pro¬ 
nounced by the Supreme Court of the United States, 
on January 7, 1935, in Smith v. Snow, 294 U. S. 1, 
15, pleaded above in this bill. Several months hftcr 
this decision by chance, he was enabled to make an 
arrangement with the co-plaintiff, * * * to finance 
Hastings with respect to this invention and thj as¬ 
sertion of Hastings’ right to letters patent cover¬ 
ing the said invention, under the authoritv of the 
said decisions of the Supreme Court of the United 
States. * * * and that following this, Hastings^, on 
November 19, 1935, filed his petition for the revival 
of this application. * * *” (Rec. 8.) 

‘MS. Plaintiffs further aver that the opinion jren- 
dered January 11, 1936, by an Assistant Commis¬ 
sioner of Patents, overruling and denying the Hast¬ 
ings Petition of Revival, embodies several erroijs of 
law and untenable and prejudicial statements' to- 
wit: 

“( a ) That said opinion by such Assistant Com¬ 
missioner of Patents does not accept, and apply to 
this case, to the relief of Hastings, the rule of:law 
that poverty is a sufficient reason or excuse forj not 
proceeding with the prosecution of a patent appli¬ 
cation rejected by the Patent Office, which rule is 
well established and has been applied to such cases 
as the one now at bar. Planing Machine Co. v. 
Keith, 101 U. S. 479, 485; Goodyear Dental Vul¬ 
canite Co. et al. v. Smith, 10 Fed. Cases, Case!No. 
5598, affirmed in 93 U. S. 486; U. S. Rifle Co. v. 
Whitney Arms Co., 2S Fed. Cases, Case No. 16^793, 
affirmed in 118 U. S. 22; Ex Parte Pratt, 39 Official 
Gazette, 1549, 1887 Commissioner’s Decisions, 31.” 
(Rec. 11, bottom; Rec. 12, top.) 
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“(c) That this opinion of such Assistant Com¬ 
missioner of Patents is self-condemned by its ad¬ 
mission that its author has ‘not investigated* the 
decisions of the Supreme Court on which the peti¬ 
tioner for revival predicated his petition, and which 
decisions of that liiizrh Court were called directlv, 
and in a brief as well, to the attention of the As¬ 
sistant Commissioner—yet he says ‘which is a point 
I have not investigated’ * * (Rec. 12.) 

“21. Plaintiffs aver that the decisions of the 
Primary Examiner and of the majority of the Ex- 
aminers-in-Chief were erroneous and contrary to 
law, as well as the decision of January 11, 1936, of 
the Patent Office, by the Assistant Commissioner, in 
denying the petition to revive.” (Rec. 13, middle.) 

Conclusion. 

1. We respectfully submit that the summary of this 
case as set forth in our main brief, in the seven short 
numbered paragraphs appearing on pages 4 to 6 inclu¬ 
sive, embraces the proper disposition of this case. 

2. We further submit that this present proceeding 
involves the dismissal below of the bill on the interlocu¬ 
tory motion filed by the appellee which, being in the na¬ 
ture of a demurrer, the averments of the bill must be 
taken to be true. 

3. That the action of the Court below should be set 
aside and the case sent back for trial on its merits. 

4. Or, in the alternative, that this Court reverse the 
Court below and overrule the Commissioner’s motion, and 
then itself proceed to enter a decree on the merits. 

5. The record now before the Court, as well as the 
respective briefs in some portions of each, disclose fully 







the law and the facts in this case, so that it can now be 
properly concluded on the merits. 

Respectfully submitted, 

Toulmix & Toulmix, 

J. M. Masox, 

Solicitors for Appellants. 

H. A. Toulmix, 

H. A. Toulmix, Jr., 

Of Counsel for Appellants. 

Dayton, Ohio, 

February, 1938. 
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